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N. B. Theſe two Treatiſes contain 
the eſſential Part of the Equity Works 
of Lord Chief Baron Gier extrad- 
ed by himſelf : To theſe he alludes in 
his ® Hiſtory of the Diviſion of the 
Courts, 4 the Title of The Hi 
wy of the Court of Equity. 


This Wark is in a the Pia ad peedy wi 
be publiſhed. . 
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) The original Inſtitution of the 
\ Courts of Juſtice, ſuperior 
and inferior, and the Com- 
mencement, Progreſs, and 
- Extent of the extraordinary 
Juriſdiction in Chancery; 
together with the Caſe of 


the CHANCELLOR's ARGU- 
MENT at large, alſo a Sum- 


The Rules that govern in a 
Court of Equity, and the 
Subject Matter of Relief 
there, under proper Heads; 


the EARL of OxyrorD, and 


Dir g. 8 9 2 Fr a f LOR” 


TWO 


TREATISES 


ON THE 


) PROCEEDINGS i in EquiTY : : 
AND THE 


RSpICTION of that COURT. 


In two VOLUMES. 
The FIRST entitled, 


Forum Romanum: or, the Roman TRIBUNAL, 


CONTAINING, 


mary of the ſeveral Caſes 
of Conſcience which fall 
within the Practice in 
CHancery : To which is 
added, The Ordinance of 
the Lord- Keeper Bacon 
concerning. Commiſſions in 
perpetuam rei memoriam ; 
with References, and an 
Inpex. 


The 8 E C ON D entitled, 


Lex Prætoria: offi the PR TORIAN Law. 
CONTAINING; 


with References, an Ana- 
LY$1s of the Work, an In. 


DEX, and an Alphabetical 
Liſt of the Caſes. 
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.. Exemplaria Legum, 
Nocturnã verſate manu, verſate diurna. = 
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Printed for RICHARD WATTS, Bookſeller, at the Bible 
in Skinner- Row, Moccuym. 
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TO THE 
RIGHT HONORABLE 


LORD HIGH CHAN CELLOR. 
OF IRELAND, 


AND ONE OF HIS MATESTY'S MOST 
HONORABLE PRIVY COUNCIL. 


Ur loss, | | 
THESE TWO TREATISES ON THE JURISDICTL- 
ON, AND PRACTICE, OF THE COURT IN 
WHICH YOUR LORDSHIP PRESIDES, SO MUCH 
TO THE SATISFACTION OF ALL MEN, ARE 


MOST HUMBLY INSCRIBED TO YOUR LORD- 
_ (IP, ä * 15 2 


MY LORD, 
vorn LORDSHIP'S MOST RESPECTFUL, . 
HUMBLE SERVANT, 


S$«1un2n-Row, 
Yor. 19. 1787. 


RICHARD WATTS. 
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5 4 ains in the ren, but 

he 1 Indulgence of the Publie 


for any Miſtake he may have been guilty of, 
as he 4 not come at the reſt of the Equi- 
Ri Works of the Chief Baron, to which 
eſe Treatiſes, and particularly the Lex 
PRATORIA, refer; and as the Copy he had 
was very incorrect. Tt is an infinite Loſs to 
the Public that the Works of this other 
JUsTINIAN ſhould be kept up in Manuſcript 
by the few Perſons to whom the Chief Baron 
himſelf gave Copies : It is an Injury 15 


ADVERTISEMENT. 


his Memory,” br ed nero t be 
taken from the beſt uſcripts, rather than 
from Copies of them ders; by Stealth by ig- 
norant / Clerks! abciin with Miſtakes. 
There is no ſort of Doubt but that the whole 


Works in Law -and Equity of this great 
Man, form a compleat Body of all the Laws 


of En gland and Treland,” finiſhed 3 in the moſt 


able Matter; and that nothing but the Wi- 
beral Vanity of having od (carce any. one 
elſe has, prevents the Im t and Sa- 
tisfaction which the Gentlemen of the Long 
Robe might be aſſured of Rom the Publica- 
tion of . The Anal ſis and Index to 
the Lex PR TORIA the Elite; found in the 
Manuſcript, but he Has added an Index to 
the FORUM RoManum 3” arid in the Lex 
PRxTORTHA he has added References to the 


modern Books, and an en e l Liſt of 


the Caſes, | | 
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Middleton. 
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Bod En Robert, 106 Clavell againſt ns” "= 


Vor. 1 


Clam quoted in LEx PRETORIA: 


| Clear againſt Littleton, 1 13 Fever againſt Lord Watſon 
Cutler againſt Coxeter. 137 
Chirton againſt Birt. 135 
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Cope por Cope. 140 re: 4 


Challis againſt Casborn. 146 

Cranmer's Caſe. | 50 G. 2 
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— againſt Claxton. 179 Grey againſt Grey. 57 
2 man againſt Bond. 192 Gramer againſt Loveday. 109 
$ againſt Plummer. 32. Greſwold againſt Marſham, 
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Elrand againſt Dancers” "67 H Duke) 285 


Eaſt- India Company againſt Lord Nobun. 

Clavel. 172 Hanning againſt Ferrars. 110 
Edward againſt Steater. 116 Hern 5 Metrick. 127, 
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3 RI 3d againſt Price. 
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24 * 38 2 an 
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Jones againſt Selly 186 a e. „ ee 
5 = Powe! againſt Powel. -27' 
2... Pyeagainit Georges. 48, 121 
King againſt Wilkes. 20 Polbill againſt Pdlhill. 51 
Kemiſh s (Sir Charles) Caſe. Pawlet againſt Pawlet. 3 
5 8 8 * 120 9 (Lord) Caſe. 59 
Kirk againſt 31 Pierpoint(Lady) againſt Lord 
Kettleby againk Lamb. = 2 . 69 
Knap againſt Powel. 12 Pheſant againſt Pheſant. 77 
Et ts Pit againſt Hunt. 81 
L Pollard againſt Greenvil. 12a 
| 1 2 140 
Limonſdon again Tweed. 7' againſt Hoſkins, 147 
Leake againſt Maurice. 9 Palmer againſt Trevor.. — 
Laughtop againſt North. 33/ Pring again Pring- 189 


Legate againſt Sewel. 40 


Lance againſt Norman. 102, Pagit againſt 


Laneſburg againſt CIOS 
. 1 

Lechmore againſt Blagrave. 

Linger againff Sowray. 1 5 


Loyd againſt Hughs. 17 
Liſter againſt Liſter. 188 


Leoffees againſt Lewen. 111 
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Meredyth againſt Wynne. 12, 


n 
Maxwell againſt Ne 


| I 

Mumma againſt Mumma. 63 
Moore againſt Ricaut, 72 
Merry againſt Abney. 113 
Mill againſt Darrell. 137 
Middleton againſt Middleton. 


: 139 

May againſt Harman. 97, 98 
yh N. 0 . 

Norcliff againſt Worſely. 27 

Nandwic againſt Wilkes. 36, 
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Parry againſt Bowen... 122 
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- Reade againſt Read. 5 


Roſs againſt Roſs. 25 
Ry ves againſt Ryves. . 5 
Rivers (Lord) againſt Lord 
Dar . 5 8, 62 
Roger againſt Longham, 92 
Roſten agai rs. 106 
Radnor againft Turner. 170 
Reeve againſt Reeve. 177 
Rogers againſt eld. 187 
Ratcliff againſt Graves. 193 


| 8. 
Segood againſt.Niel. 7, 14 


Simmons againſt Rutter. 24 
Stapleton againſt Shiel. 59 
Scroop againſt Scroop. — 


Sagittary againſt Roberts. 103 


St. Clements (Pariſh) againſt 
ps. 105 


Searle againſt Lane. 11 


Snelly againſt Squible. 12 
Smith againſt Aſton. 116 
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| Woodman - againſt | Merritt. 
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Agreements, 61 ES 


dk DIAS os 
nant and agreement was but perſo - 
nab where there was-no proper on. 
veyance to transſer the Right oFthe 
thing/irlelf, anti being only a perſo- 
nal Senat, unh it Was broken, 


nantod d ſettle his lands —— 
riage, or to convey them for valua · 
ble conſideration, the covenantee 
could only recover damages at law 
for the breach | of; ſuch egyenant, 
but had no remedy there for ch 
ſettlement of the thing itſelf. This 


— 
covenant, was ob 


5 anew ne 
not only to mak 


the Breach where — could not - 
forin, but alſo actually to perform 
Where it was in his Power fo to do. 
* K* a 1 and 


the party who had 
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| | 4 6 
fe LR PRATORIA "| 8 
. 
—— eurrupt gonſci - 
Ka — where he 
21 Wbat is in his Power. 
— — of Equity Where Hand- 
man — to do a thing, ig wich and 
r looks upon it 2d C.. 
already done and per- 
—— their decree is * 
— — but in rem, ;) 
ban pay” right of the thing it · 
all perſons coming in 
5 4 lite, or after a — 
- by it, and if it were not ſo 
the remedy of a Court of Equity 
— but Arsch dnn cher 
aCourr of Law; ſor chat is in pe 
— therefore to make Ft 
„ che” 
man in honeſty and conſeience | 
_P to do; that is, ſettles the eſ- 
itſelf in purſuance of the co 
— man is divorced Rem 
for adultery and marries 
l and enters into an agree - 
B 2 ment 


BS 
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EX PO 


forms” ir, bern l. i Aa 
a0chrding to a deen ls, 


and therefore ſueh agreements as 
are made upon ſuch marriage ought 


to be eſtabliſned in Foro conſcientic. 
For tho ſuch a marriage be a nullity 
by the Common Law, upon politi- 
cal reaſons, leaſt marriages ſhould: be 
diſſolved by frequent adulteries, yet 
ſince they are not againſt the law of 


God, ſuch agreements | upon ſuch 
marriages are not contrary to natu- 


ral juſtice, nor mala in ſe, and there- 


fore they ought to be eſtabliſhed in 
4 Court of Conſcience; and:there is 
a meritorious cauſe in this. agree- 
ment; ſince the woman gives up her 


- Perſan to the man, and likewiſe her 


Fortune. Doctor Butlers . in 


the Green Books, p. 10. 


5787 9/1 ea 
A an agreement be made — 
marriage by way of artieles, and af- 


— * drawn * 
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DEX PRATORES of 
fore marriage by way of ſettlement, 

_ thing the original agree 
omitted, it is preſumed! 

— 3 to be weaved, 1 

can be Provedt to be left out or onũt · 

ted by fraud or miſtake; hut if ar- 

ticles be made before marriage; and 

the marriage taltes effect, and'after- 
wards a ſettlement be made and any 

thing be omitted there, it cannot'be'” 
preſumed to be waved, becauſe that v. Free 
cannot be after-marriage. Read and ©, . 
n 5 in — Bool. 
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Tf arab by tis anſines owns 

to have made à compleat” agree- 

ment, tho ſueh agreement be not 
in writing, yet the Court of Equity 0 
will carry it an toan execution. For 

the ſtatute of Frauds and Perjuries Stat 

was deſigned to hinder fraudulent Frauds 

and furreptitious agreements, and 

not to vacate - bargains that were 1 
fairy and honeſtly made. For in theſe * 
the party is hound in a Court of 

Conſcience. not to take advantage of 

0 


the 
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_ Where he acknowledges the bargain 


- equity does not take the ſecurity in 


gain then the plea, muſt be allowed; 
for the plaintiff can W 
/ t 


DEX PRATORIA: 
the want of any ſolemnities, whe- 


ther impoſed by. common or ſtatute 
law, But if tha deſendant inſiſts in 


his anſwer either that the bargain 


was fraudulent or not compleat, but 
meerly a communication in order for 


the terms to be further ſettled, there 
hae may plead the ſtatute, and it ſhall 


be. allowed. For in the firſt- caſe 


to be compleat and not fraudulent, 
he ought to wave the beneſit of; the 
ſtatute, for no honeſt man ſhould in- 
fiſt on the want of ſolemnities where 
he has made a fair bargain. But 
made, there he may inſiſt on the 
ſtatute. For where the plaintiff in 


the legal ſolemnities of contacting, 
he is at the mercy of the defendant's 


Oath. Only there is this difference, 
that if the defendant denies the har - 


LEX PRAFORTA: 


but a Written 


bargain, and that ap» 


peats by his bill he cannct do but 


if che defendant allows the bargain 
to be compleat hut frauduleht, 
there tlie benefit of! the plea is to be 
reſeryed to the hearing, becauſe 
fraud is ſtill ſub juice and in ſue; 


becauſe the 


bur if he allowed: che bargain to be 


complear and 


dobnot cinfiſt on any 


fraud, then there can be no danger 

of -perjury, becauſe he hirmſelf in his 

anſwer had oed the agreement 

and had taken away any neceſſity af 

prouing it. Ti ui 65 Timun ſ dus und 2. c C. 

—_— e. 
34 8 


ſuch agreemeat be not confeſſeai⸗ 
10 is ſaick in the anfwer, it canner 
be cabvied into extEupion, bur if 'it 
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LEX»>PRATORIA. 
form his part. As if A ſells his 
eſtate to B by parol for reool. if 

A accepts the 1000. or any con- 
ſiderable part of it, he muſt one, 
his eſtate to B, for otherwiſe it is 
a fraud to aceept the money of 
B and not to convey it. And it could 
never be the intent of the ſtatute,, 
(hich was to hinder bargains from 
being ſworn upon men that : 'they 
never made) that men ſnould tale 
advantage of not compleating bar- 
gains which they. had made, and 

which was acually\ periarmetionn 
them, for when there is aperfoudt 
ance the evidence of the bargain 
1,96 dogs mot megrly lye upon themen 
but upon tho rat performed; o 
— * which they have reaped the-adyan- 
tige and it;is perfectly unconſaien- 
able that the party who has; receiv 
ed the advantage af the verbal: con- 
tract ſhould be admitted to ſay ſuch 
 eqntract was never mades ſo . che la 
muſt be conſtrued. according to na- 

_ equity, and not *. ; 

u 


ud 


LEX-PRATORTA, . 
perſon that receiy 

— ——— 
ly guilty of a fraud, and c — 
muſt not he permitted to infilt — 
he did not ſign, when — 
the benefit he could have had 
ſuch ſigning, for that were to gon 
ſtrue the ſtatute againſt frauds, ſo as 


to protect fraud and not 2 it. 


2 Chancery Gaſes 335+ Zaake. and 
A e, Dir Ji tt 1 1 wulle b my 
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of goth; of 


gy" bells houſes to. B. for-acnpl. 


and A. draws a note af the 'agreg- 


ment in writing, which B. ſigns, but 


A brings his bil a- 
ere 
fic, execution f this. IS 
and it was: deereed; for A. his. draw 
40g up a ö Soy 
his 1 
ſign it on his part, that the 
ing of B. is not 9 
liimſelf, but as authorized by _ 
cloſe the agreement... And if 


bad come into a Sun wy 
Vol. we 
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LEX PRATORIA 
againſt A. the court would have de- 
creed the againſt A. and 
therefore vice verſa. 2 Chancery 
Caſes. 8. 164. But here it is to be 
noted that the Plaintiff, that exhi- 
bited his bill upon the foot of per- 
forming the bargain on his part, 
ought to ſnew / that he has performed 
all m is to be done on his * 


part (which bs ſhould — 
formed) is become impoſlible to be 


ed at the time of exhibiting 
His Biltz chere die can have no ſpeci- 
fie execution, becauſe he cannot 
ſpeeifically execute on his own part: 
As in the eaſe of my lord Feverſban, 
which was on à marriage agreement 
whereby he contracted to ſetfle the 
matter of Holmby on his wife, and 
the" heirs of their bodies, and clear 


"Wor" incumbrances and ſettle a ſe- 


parate maintenance on his wife, and 


/ likewiſe ſell ſome penſions in order 


to make a further proviſion for his 
and tlie ſue of that irs © ; 
21 - and 
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and Sir George Sandys the father- in- 
law agreed to ſettle 3000 l. per an- 
num on the lord Feverſbam for lite, 
remainder to the wife for life, and 


ſo to the iſſue of that marriage. 


Lord Fever/ham cleared the manor 
of Holmby, ſettled it accordingly, 
and ſettled the ſeparate maintenance, 
but did not ſell the penſions nor ſet- 
tle the farther proviſions ; the wife 
died without iſſue, and the lord Fe- 
verſbam-pretered his bill, to have the 
3000 l. ſettled on him during his life, 
but denied, becauſe lord Fever ſbam 
was in ate quo as to all that part 
of the agreement which he had per- 
formed, and having not performed 
the whole, and the other part being 


now impoſſible to be performed, he 


had no title in equity to have per- 


formance of Sir George's part of 
the agreement, ſince ſuch perform- 
ance could not be mutual: But the 
iſſue of lord Fever ſbam might have 
been relieved becauſe in no default. 
Lord Feverſbam verſ. Matſon. 
5 C 2 But 


14. 


Freeman 
28. 8. C: 
©. ©. a6, 


xs 
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; if a man les perkemed m. 


much of his part of the agreement, 
as he is not in ſtatu quo, and is in 


no default for not performing the 


reſidue; there he ſhall have a ſpeci- 
fic execution, from the other party, 
of the agreement, as if a man has 


contracted for a portion with the 


wife, and has agreed to ſettle upon 
the wife and her iſſue, lands of 
ſuch a value free from incumbrances, 
and he ſells part of his land to diſin- 
cumber, and is going to diſincumber 
and ſettle the reſt; there if the wife 
dies without iſſue before the ſettle- 
ment be actually made, yet he ſhall 
have the portion, becauſe he cannot 
be in ſtatu quo, having fold part of 
his lands, and there was no default 
in him ſince he was going on to diſ- 
incumber and ſettle the reſt, there- 
fore the accident of the death of his 
wife doth not alter his right to his 
wife's portion in viride, 54. 5, Sc. 
in abbo Meridith and Wynn. 2 C. C. 

18. 


LEX PRATORIA. 
18. 19. Ch. Preced. 312. ab. Eq. 
C. 70. If A. covenants and agrees 
with B. to felt him his land for 
10001. and there be no covenant in 
the article on the part of B. to pay 
the money, and B. does not ſign it, 
B. can never exhibit his bill for a 


ſpecific performance, becauſe he is 


not bound, but if B. had ſigned the 
article, then there muſt be a cove- 
nant tendered to B. to ſeal for pay- 
ment of the money, or there muſt 
be a Conveyance tendered by A. 
which he is ready to ſeal upon 


payment of the money, and if in 


the firſt caſe he refuſes the covenant, 
or in the laſt. caſe to pay the money, 
A. is fairly oft the bargain and may 
ſell to another, becauſe the eſtate is 
not to be perpetually under the ob- 
ligation of that contract which B. 
has refuſed to compleat. But if a 
third perſon ſhould take a convey- 
ance with notice of the articles, and 
without ſuch tender and refuſal he 
would be liable. But if B, had never 


ſigned, 


13 


LEX PRATORIA. 
ſigned, then a third perſon might 
lately take it, for B. not having ſign. 
ed is under no obligation, and the 
bargain. not being reciprocal, is to 
be conſidered as a catching, bargain; 
and B. cannot come into a Court of 
Equity for a ſpecific performance, 
but is left meerly to a Court of Law 
upon his action of covenant. Green 
Book. 110. Hall and 6elby. 


If the agreement be unreaſona- 
ble, or obtained by fraud or circum- 
- vention, a Court of Equity will not 
carry it into, execution, becauſe that 
were to eſtabliſh the fraud 5 in viridi, 
47. Doctor Coſin s caſe, and if they 
ſhould proceed to recover damages 
at law the Court of Equity would 
interpoſe, 2. C. C. againſt Hicks 
Philips. But on a bill brought 
by a natural daughter to have a de- 
ſective conveyance ſupplied, the 
Court declared ihe was a volunteer, 
and would not compel the heir to 


. ſupply the defect. 2. C. C. 266. 


So that the bargain ought to 
| 1 


LEX PRATORIA. 


be reduced to certainty, for if a man 
in conſideration of marriage pro- 
miſes by his letter to pay his daughter 


fortune without reducing it to any 


certainty, a Court of Equity cannot 
carry it into ſpecific execution, be- 
cauſe is promiſed in viridi, 
Hall againſt Butler, 276, 7. & ms. 
C. C. 216. &. C Ab. Eg. n C. 
% n ee Nec ! 9 
If a man by article wer to ſell 
his eſtate, and part of the money is 
paid, and then he dies before the 
conveyances are perfected, the ex- 
ecttar of che vender prefers his bill 
againſt che purchaſer, and likewiſe 
againſt the heir of the vendor to 
have the conveyance compleated, 


voce reſidue of the purcliaſe- 


payed to him, the purchaſer 


80 ing to be off his bargain and 


loſe the money alregdy payed, and 
the heir likewiſe" deſires he bargain 
may not pro@ed;”yer the Court of 
Equity decreed it, Jede from the 
time aol the bargain the land of the 

vendor 


I * | * 
C.C. 137. 3 
Chan pre- 
ced. 560. 


LEX PRATORIA. 
vendor is to be looked on in a Court 
of Equity as money, and to belong 
to his executor, for the vendor by 
his bargain has turned 3 
—_— in viride; 


If on any treaty A enen Is 
not reduced into writing, or pto- 
poſed to be reduced into writing, or 
executed in part, there the Statute 
of Frauds: is in the way; but if 
the agreement was propoſed to be 
reduced into writing, and prevent - 
ed by fraud or practice, the Court 
of Equity will interpoſe, and givc 
relief. 2. C. C. 339% n 
ane * 185 


If there be a woman's Lions to 
be ſettled on the husband and wiſe, 
and the beirs of their two bodies, 
with a remaigder over to the right 
heirs of the husband, and the huſ- 
band dies leaving iſſue, and after- 
wards the iſſue dies, the heir of the 
husband in remainder may come to 

have 


LEX PRATORIA. 
have an execution of this agreement, 
and it ſhall be executed, and the 
money laid out in lands, of which 
the wife ſhall be only tenant for life. 
In viridi. 83. Mpitwie vl 


Jernyn. 


If .a man grants a rent- charge 


out of a biſhop's leaſe and ſettles. it 


by way of demiſe and re-demiſe, {6 
that it is redemiſed ſubject to tho 
rent-charge, if the. Graritor agrees 
for the renewal of the biſhop's 
leaſe, Court of Equity will com- 
pel the Grantee to join, the Grantor 
conveying the additional lives in the 
ſame manner to the Grantee, for the 
ſecurity of the rent· charge. And it 


was the opinion of the Court like- 


wiſe, that the Grantee might com- 


pel the Grantor to renew ini caſe of 


failure of lives or efluckion of years, 
for the Grantee of the annuity might 
have a writ of ännuity, and thereby 
continue the payment during his 
life, if he had not reſorted to the 


Vol. 1 lands, 3 


LEX PRETORIA. 


lands, and therefore When he does 
reſort to the lands. he ſhall have all 
remedy to make them a ſecurity to 

7 his life, in all events, 
if it may be obtained. But if the 
biſnop refuſes to renew, the Court 
cannot compel him. And quære whe- 
ther the Court will compel if the 
biſhop refuſes on the common terms. 
For if the biſhop refuſes to renew 
on the common terms, it is tant- 
amount to an abſolute refuſal, and 
the grantee muſt be contented with 
the ſecurity of the lives in being. In 
viridi. 86. Dunch againſt Golding. 


Tf a man agrees by articles under 
lis hand to convey his wife's lands 
to B. B. may prefer his bill againſt 
the husband and wife to compel a 
ſpecific execution of this agree 
ment, and if the wife upon private 
examination conſents, the Court 
will decree it- But quere whether 
the Court will decree. it if the Bill 

be preferred againſt the husband 
| only 3 5 


LEX PRETORIA. 
only ; becauſe if the Court ſhould 
compel the husband, the husband 
would compel the wife that is un- 
der his power, and the wife ought 
not by law to convey by means of 
any compulſion from the husband. 
Ix viridi. 12.7.Wheeler and Newton. 


A ſcrivener lays out the money of 
A. on the lands of B. upon which 
B's wife is jointured, The councel of 
A. gives notice co the ſcrivener of 
this jointure, and that it ſhould be 
transferred on other lands, but the 
ſcrivener conceals this from A. and 
tells him he may truſt B. as a very 
honeſt man. Whereupon A. lends 
his money, and afterwards, upon the 
death of B. the jointure appears 
which the ſeriyener had purchaſed in; 

whereupon the ſcrivener to ſilence 
the clamour of A. ſigns and ſeals an 
nt to aſſign ſuch jointure to 


him, and then being unwilling to 


abide by his agreement, files his bill 
to have up his agreement, and A. 
e 


19 


Preced, 
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files h. is bill for the ſpecific execu-· 


tion 0 it. The {crivener's bill was 
iſmiſſed, and AH. was decreed to a 
ſpeciſic performance. For tho the 


| feriyener inſiſted that he had no 


conſideration for aſſigning his inte- 
reſt, yet ſince H. had a Ioſs by his 


Withers. 


means, to wit, by his fraud in con- 
cealing the jointure from A. and 
aſterwardsin purchaſing it in, which 
fraud he had agreed to compenſate 
by article, he , ought iti good con- 
ſcience to make good this agrec- 
ment. Same bc K 22 0 and 


2 
\ TY Wi 


| "There is 4 4 e agreement 


in "which the. father of the wise 


ED to pay 15801. for the wife's 


portion, and the husband agrees to 


add 15004,” more to it, and that 
both ſums ſhould be laid qut in lands 


to th ule of the husband for life 


ref! inder to the wife for life, re· 
mainder to the iſſue of that marri- 


286, remainder E. the N28 
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of the husband, the husband dies 
without iſſue, the wife's portion re- 
mains in the hands of the father- 
in-law, and the husband makes his 
right heir his executor, who exhi- 
bits his bill againſt 'the father-in- 
law and the Wie, and obtained a 
a decree to have the portion ſecured 
and paid to him after the death of 
the wife, and was on the other hand 
decreed to pay the intereſt of the 
1500. which the husband was to 
add as a proviſion unto the wite du- 
ring ber life. 1 C55. Rep. 400. * 

The husband ſettles lands upon iti 
marriage of his wife, and agrees to 
purchaſe other lands of 100 J. per 
annum to make an addition to the 
wife's jointure, which is to be ſettled 
on the Wife for life, remainder to 


the right heirs of the husband. The 


husband dies, the wife takes out ad- 


miniſtration to him, and the heir 
of the husband exhibits his bill a- 


gainſt the wiſe to have ſo much of 
the 


21 
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the perſonal eſtate laid out as would 

purchaſe land of that value to be 
ſertled on the wife for life, remain- 
der to him in fee. But the bill was 
diſmiſſed, becauſe this was a covenant 
only made for the benefit. of the 
wife, which ſhe could relinquiſh and 
diſcharge at pleaſure, and therefore 
the heir of the husband could neyer 
take advantage of it, to arreſt the 
money out of the hands of the wit: 
as adminiſtratrix, to be ſettled for his 


"benefit. This is different from : the 


former caſe, for the heir and.execu- 
tor of the husband, comes for the 
wite's portion to which he was. wel 
intitled, it being an intereſt veſted 
in the husband; but in this caſe the 
heir of the husband comes again 
the adminiſtratrix of the husband 
for the benefit of a covenant which 
was never intended for his benefit, 
but for that of his wife, which ſhe 
may relinquiſh or chuſe whether it 
ſhall ever be performed: and.it could 
never be the intention of this a 


greement 


* a KS. Mi. na. ta * 
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LEX PRATORIA: 
greeement to take the money from 
the repreſentative quoad the perſo- 
nal eſtate and give it to the repre- 
ſentative quoad the real. 2. Ch. Rep. 
271. Laughton againſt North. 


Tf there be an agreement upon 

e that the money of the wife 

ſhould beleft inthe hands of Truſtees, 
and the husband tohave the intereſt of 
it during his life, and the wife during 


her life, then to the iſſue of that 


e, remainder to the heirs of 
the body of the wife, remainder to 
the wifes brother and his heirs, if 
the wife dies without iſſue, in caſe 
of ſuch expreſs covenant the bro- 
ther ſhall be decreed to have the por- 
tion ſecured to him after the death 
of the husband, but if the proviſo 
of the deed had been fo penned as 
to leave it to the election of the 
husband and wife after marriage, to 
have the portion laid out to the 


uſes aforeſaid, there the brother. 


could not have a decree for the 


money 


23 
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money after the death of the hug. 
band, becauſe the money of the 
wife belongs to the husband upon 
the intermarriage, which the bro- 
ther could not claim when it was 
ſtill to be in the election of the huſ- 
band, whether he would veſt it in 
lands or not. Green Book. 140, 


| Symonds againſt Rutter. 


If the husband ber marriage, 
without previous articles, makes 1 


proviſion or ſettles a jointure on his 


wife, this is no more than a volun- 
tary conveyance, and will not (there- 
fore) be helped in Equity, even a- 
gainſt the heir at law, or any other 


volunteer. C. C. 70. Fothergil 
verſ. Fothergil. | 


Tf a man hasa bad title at law, he 


cannot by fraud procure the perſon 
who has the good title, to convey, for 
ſuch fraudulent conveyance is as if 
there was none at all, and fo will be 
ſet aſide ina Court of Equity, tho for- 
merly there have been decrees, in 

which 


1E! ä ² —̃— neo wy wr wy '” "mw V7 WF '" 


DEX PRETORIA. 
fuch fraudulent agreements : have 
beentreſtabliſhed upon the merits ot 
the former title; rt. Ch: Caſes 84. 
raub d Frank; But now a mün Eq. ab. | 
ho comes in uponwnluable oohH t 4 Þ 2: 
deration, cannot ſtrengthen his title 
by purchaſing in ae of enen 
e n „ iR og” | 
M Hy th "+ rbb | 
— B: 
tenant in fee, to exchange their 
lands, and they mutually enter into 
each others lands, and aſterwards 
Bi dies, and the heir of A. enters 
into the lands of B. he ſhall be de- 
creed to levy a fine and convey, be- 
cauſe he has entered upon the re- 
compence which the father receiv= 
ed for ſuch eſtate. tail, Which is 
making himſelf a party to the oxi- Eg ab: 
ginal agreement, and therefore he * 
is bound in conſcience to exec 
| r en 
Roſs; - . N ite 


vor. l. N IO 4 
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ce ee bio 
by vhich the husband is to be ten · 
of that marriage, and the husband 


dies without executing ſuch agree 
ment by proper conveyances, leay. 
ing iſſue A. and B., and A. to 
whom the eſtate in the lands de- 
cends, makes an agreement upon 
valuable conſideration, as to ſettk 
the lands for payment of debts, or 
upon marriage, not only the iſſue 
of A. but likewiſe. of B. ſhall be 
bound to perform ſuch agreement; 
becauſe A. was maſter of the legil 


eſtate, and was fo far likewiſe ma- 


ſter of the equitable. eſtate, that it 
marriage articles had been ſpeciti- 


cally performed, he might have 


barred his eſtate tail by the ceremo- 


ny of a recovery, and therefore Equi- 


ty looks on him to have a 


dominion of the thing itſelf, and 
Sonſequently when no fine is 


 needful, 
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LEX PRETORIA. 27 
needful, by reaſon the nn 
ſhall be barred by the agreement on- 
y. ſince he — dominion 
oer the -<ſtates hes -difpad.iof "is 


elne was, at the time of ſuch dif 
poſal in ſuch condition that no 
fine or recovery was neceſſary at law 
for; diſpoſing, of it. 1 C. C. 234. 
Nareliffe: and Warſely.. in albo. 15. 
White and Tbornborongh. Preced. 
Chan 2g. Forum Romanum 9, 
2 3. in viridi. Famall and Powel} 
218.98 Jon. 3 Giles: * 294+ * 
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There was a bargain to eight 8 Parol a 
ſuip, without any, Sertainty in the Semen. 
charter party, of the value of the 
freight har ton, and the merchant 
freightes the ſhip with box - wood, 3 
which pays but 408. and Not with "nb 
cotton chat pays -5 I. per ton, the 
maſter would have, proved a parol 

agrees 


Let 
2 
0 
— 


that the maſter not having aſbertain- 
ed his frei — 


ſumed to be tomprized t 


L EX PRATO RIA. 
Tr to freight it with Cotton, 
and the merchant would have ex- 
cuſed the not freighting with cotton, 
becauſe the cotton was deſtroyed that 
year by the locuſts, the court thought 


he ran the riſque of the voya 
receive freight according to 
ſual rates paid for — 
with the ſhip was lades; 'and'that it 
was a dangerous thing to add to the 
written agreement, by any words 
chat might paſs between the par. 
ties at the time of making the agree- 
ment; in a caſe Where there appear- 
ed to be no fraud in leaving out any 


thing i in the charter party, that was 
intended by the parties, for where 


there is a written agreement, the 
whole ſenſe of the parties is pre. 
Land 


all diſcourſe | tending go introduce 
ſuch agreement goes for qigthing, 2 
Ch. Ca. 142. Foot and Sbituay. 
But quære whether the mer- 


% ̃ N ˙ ˙ Ü ot a” 5 


. 


LEX PRATORIA. 
chant by the excuſe, do not admit 
— one 


wp" : } * T4 Io 4 4 


tha dene be had i in a — 
Equity, an execution of it ſhall not 
ſay' upon motion on affidavits of a 
parol agreement; ent; but the party 
muſt bring his original bill, that the 
other party may be let into the be: 
neſit af his defence; for to ſuſpend 
a decree upon thotion, is the ſame 
ag to ſet one aſide upon motion. And 
ſome thave ſaid Jones cannot ſet forth 

a" parol agreement, in an anſwer to 
2 dil to revive a decree, in order 
to ſtop it. Sed Qpiere 2. * _— 
S alain ond FEaltbat. 
40 2 F an 
en bays a 
apoid the charge of a new fine up- 
on the deſcent of it to his ſon, ſur- 
dender it to / the uſe: of himſelf for 
lis; remainder to his fon in fee, and 


then upon the marxiage of his ſon, 


do induce the match, tells the lady's 
relations 


copyhold, 445 


"= 
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5 relations that he had provided for 


the ſon by the copyhold, and then 
marriage articles were made, where 
by leaſehold lands were ſettled on 
the ad und the iſſue of that matri 


| abocond wise, and- agrees. to, ſettle 


bis copyhold pn r anch the 
iſſue of that Tbe iwik 
by her Procheir alp brings her bl 
againſt her:hubanc add the fon; to 
Have this copyhold ſettled, but dif 
miſſed as to the:ſoru3:.far the eapy- 
Hold being ſetrled by a proper cou 
veyancez and being made reaſon 
to induce the mateh with theiſon, 
behaine'a valuable fertlement f ar to 
ſettle it again wa But aum \ agert, 
and ſo comprehending it in the other 
Kttlement improper, ſimoe it could 
abt paß by it, bum by cop un. 
And here the ſen's wür did not ſet 
up her teſt in} i:ths/7 written inpyes- 
ment; becauſe tlie match was Lke- 


e on tlie Gp} of *coirt- 
bal WM gl. a, 2 927 ln roll, 
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DEX PRAETO The * 
roll, whereby the eſtate was paſſed: EY? 
to him before: In I! 203. ek Chan. 
he's cath as 1 4 273. 


29 . 15 


marriage to che tagband: for 5 
minen to the: heirs of the body 
wit, on the: (OS wth covenants 
not to ſuffer 2 recovery, and has 
two daughters by the match, one of 
which dies, and the other he marries 
and gives a fortune to, and then he 
ſuſters a recovery of his eſtate, 2 
doviſes it away kram his « 
comes 2 to 77 2 ſpe- 
cific performance againſt the deviſe 
but were diftmifſed;;; becauſe by the 
marriage ſettlement which was ex» 
ecuted before marriage, the eſtate 


was ſettled in ſuch a manner as gave 


the father a power to deſtroy it, 
and being ſettled with a perfonal co- 
venant not to make uſe of that 
power, che daughter has * 

only 
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Separate 


mainte- 
nance. 


 only-upon the perſon to-have repe · 


N. rok 


ration in damages, if the 


covenant 


be broken: For they cannot prevail 
to ſet afide the 


in a Conrt of Equity 
recovery and uſes, for that would 


be to alter the N which the fa · 
ther had by the original ſettlement 


over the eſtate, which inſtead of 
ſpecifically executing an agreement 


' would alter it. In viridi. 213. CG 


lins and Phummer. This caſe was 
obſerved by my lord Cooper to be 
different from articles before marri- 
age; for if articles had been made 
in that manner, a Court of Equity 
would have executed ſuch articles 
by ſettling it upon the firſt, and eve- 
ry other ſon, ſo as to prevent the 
husband's n over 2000 eſtate. 
Lid. 


If awike has a ſeparate Ei 
nance, and contracts to pay the 
debts of the husband, ſhe ſhall be 


bound to execute ſuch contracts out 


of her ſeparate maintenance, and if 


"IN the 
75 


LEX PRATORIA:- 35 
the husband be joined for eonformi-' — I 

ty, : proceſs ſhall run againſt the pred. 

wife without him. In allo. 132. 3, — 

4 De againſt 79s ne hs e ys Eq: 


1 articles be mie between hus- 
band and wife before marriage, in 
which there is an eſtate ſettled on 
the part of the husband, and like- 
another on the part of che wife, in 
which the limitations are, that it 
ſhall be the husband's for life, we 
mainder to the wife for life, 
mainder to the heirs of the body of 
the wife by the husband to be be- 
gotten: there if they come into a 
Court of Equity for a ſpecific exe- 
cution of theſe articles, the Court 
will provide not only for the ſons of 
that marriage by proper limitations, 
but likewiſe for the daughters. But 
if they ſhould execute the articles 
before marriage, by a py 
the husband and wife for life, re- 
mainder to the firſt and every other 
ſon in tail, with a remainder to the 
Vol. II. F Heirs 


on over the eſtate during their 


LEX PRRTORIA. 
heirs. of the body of the..wiſe by 


the husband to be begotten, this 


would be a good execution of the 
articles before marriage, becauſe it 
ſhall be preſumed that that part of 
the agreement relating to the daugh- 
ters is relinquiſhed, and the laſt in- 
tention of the parties was, that 
both ſhould have the joint domini- 


lives, in caſe of failure of iſſue 
male. But if ſuch an agreement 
were thus executed after marriage, 
that would not be a good execution; 


becauſe where land is ſettled on 


both ſides, and the articles have 
made both eſtates a proviſion for 
the children, they cannot alter it 
after marriage. And if they ſhould 
ſettle the lands to the firſt and eve- 
ry other ſon, with a remainder to 


thei heirs of the body of the wife 


by the husband to be begotten, ſuch 
a ſettlement © after marriage 


[{ . for 


Would 


be bad, becauſe they are reciprocal 
Pagel is bath eſtates, not only 


J ⁰˙Ü. U. ²˙¹mĩꝛĩ] .. . oe aaa r Aa erer 


LEX PRATORIA. 
for themſelves, but for their iſſue: 
But where a wife before marriage 
entered into articles, as to her own 
eſtate, to ſettle to the husband for 


life, then to herſelf for life, remain- 


der to the heirs of her body by the 
husband to- be begotten, "ad the 
husband after marriage conſents to 
ſettle it to the firſt and ey other 


ſon in tail, with a remainder to the : 


heirs of his wife by him to be be- 
gotten, , and” had” iſſue a daughter 
and died, and his wife married a ſe- 
cond husband, and then by fine 
and recovery, together with her 
husband, made a new ſettlement of 
her eſtate, and upon this the daugh- 
ter exhibited her bill to have'an ex- 
ecution of the articles, the bill was 
diſmiſſed 5 becauſe the husband who 
was ſui juris, might relinquiſh after 
the marriage more dominion to the 
wife over her eſtate than he had ſti- 
pulated for in the marriage articles, 
and the wife might accept it, having 
en nothing in lieu thereof by 

F 2 an 


33 


LEX"PRATORITA. 
an equivalent . purchaſe of an eſtate 
from the husband, and ſuch ſettle· 
ment muſt be looked upon as an 
equitable execution of the agree. 
ment, otherwiſe the wife would 
diſinherit her ſon by the ſecond hus. 
4. band in favour of a daughter by the 
Eq dra, from whom ſhe received no 

eſtate at all. In albo, 3. - Burtin 
v. Haſtings. 


þ A husband gives a by upon 
his marriage, conditioned to ſet- 
tle. his copyhold eſtate to the uk 

of himſelf for, life, remainder to 
* 
the heirs of their two bodies, 
with remainder to the heirs of the 
husband: and a bill is brought to 
compel a performance; a Court of 
Equity would not leave them to 
the penalty of the bend, but de- 
creed a ſettlement to the uſe of the 
husband for liſe, remainder to the 
wife for life, remainder to their firſt 
and. every other ſon in tail general, 


remainder 


LEX PRATORIA. 
remainder to the daughters of their 
two bodies to be begotten in tail ge- 
neral. In allo. 24. Nondwick againſt 
Wilks. For though they antiently 
thought that where there was a 


bond to perform any thing that the 
obligor-was obliged to the alterna- 
tive, ether to perform the thing or 
pay the money, and- therefore that 
the obligee ſet up his reſt” in the 
penalty. Yet now they don't take 
it as an agreement in the alternative, 
in which the obligor may either pay 
the money, or perform; but they un- 
derſtand the penalty only as an en- 
forcement of the agreement, and as 
giving a remedy at law for a cer- 
tain ſum inſtead of uncertain da- 
mages, and the party by his provi- 
ding his remedy at Law ſhall not 

take away his remedy in Equity. 
1. Ch. Ca. Bagg againſt Foſter, 188. 
9. which is contrary to the modern 


reſolution, 2 and Mills be- 
tore mentioned. 


Lubin 


— o_ —— — 
N 2 2 
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= 
: Furſaker 


againſt 


. LEX'PRATORIA. 
Aman coyenants to convey. his 


— copyhold to his baſtard child, and to 


I = ag 
3 
Chan. 


255 
Rep. Eq. 


F 9 
againſt 
Bowers. 


Eq. ab. 


143. p. 15. 


152. p. 4+ 
2 Vern. 
202. 
Preced. 


Chan. 17. 


„ Make iarther aſſurance : And he does 
admit his baſtard child, but with- 
out: a ſurrender, whereby tlie co 
pyhold does not legally paſs, and 
dies, and the natural - daughter 
brings her bill againſt the Heir at 
law- to ſupply the deſective eonvey- 
ance, becauſe there being no ſur- 
render the admittance was void, 
but the court would not do it, be- 
cauſe the daughter was a meer ſtran- 


ger, being nuilius filta, and not 


daughter, nor the father under any 


taken notice of by the law as a 


obligation to provide for her as 2 
child, ſince that ariſes from the mu- 
tual contract for cohabiration during 
life, which is marriage; and there 


being no conſideration for ſuch con- 
veyance it is meerly voluntary, and 
in ſuch caſes a' Court of Equity has 
no: foundation to give à remedy a- 
| "_ the heir. In albo. Farſacre 


againſt 


By 2 


LEXPRATORIAL 3 I 
againſt - Robinſon.* »Fairbeard and 
2 DANI 1H Sibi 228%. „ 
' id ee 41 218 
1. upon — — — 
counſel takes down from the inuI Band a 
of the father the marriage "agrees 


gainft 


ment, and the father dies next: | WY Eq.ab-20. 
before any agreement is * 
and the young couple 7, che Ko 
Court will never decree the heir r Chan. 


cxecutor of che father to execute 

the agreement, becauſe ſuch agree - 

ment is but in fieri and not em 
pleated, and therefore it might | be 

altered or changed till the parties 
comeito-ſign-and ſeal ; for this in- 1498 
ſtruction of oounſel is but a prepara- . 
tion, and upon looking into the titte 
of the eſtate to be ſettled, ſome - 
thing may ariſe chat may alter tlie 
whole, or break the a greemert, aha | 
prudent men 5 the « | 

before they are engroſſed, which 

are lubject to alteration and amend-' 

ment. But if the young couple had 


married 


£0 LEX PRATORIA; 
married by the conſent of the pa- 

. rents before ſuch ingroſſment, ſuch 
agreement would have bound, and 
would have amounted in a Court of 
Equity to an authority to the coun- 
ſel to write down ſuch agreement; 
becauſe the young couple enter into 
the match upon the father's faith to 
perform, but otherwiſe if they had 
married without the conſent of the 
father, while ſuch —_— WAS it 
fer. in albo. 5. 6. Bauds againj 
Amburſ.. orgs 


ate a- ile q ow 
— 3- Articles of marriage were made 
well, 389. whereby the husband was to leave. 


| 
| 
' 394 P-7- 20004. to his wife at his death, and | 
{ 
| 


2 Vern 


51. to ſettle on her a rent-charge of 
P-E4 100 J. per annum for life out of 
in lands to be purchaſed. The huf- 
" band having made no purchaſe nor 
ſettlement of the 100 J. makes his 

will, and therein taking notice of 

his articles deviſes 2000 J. to his | 

wite, and the reſidue of his perſonal | 

eſtate 


= — Rs. <S -& m—_—__ —_ 1 * 


A Lien 


LEX PR E OR 


cltate to truſtees for tlie 
hands to be ſettled for ſecuring the 
too J. to his wife during her life, 
and ſubject thereto, to the uſe of 
his neptiew'in tail general, with ſe· 
veral remainders over, and dies, and 
the nephew brings - his bill for an 
account of the feſidue of the per- 
ſonal eſtate, and thar it” may be 
paid to him on his giving ſe 
to anſwer the 100 . per amm to 
the wife, and decreed dccofdingly; 
and the plaintiff entered, upon recog- 
nizance to perform the decree. For 
they looked upon the perſon who 
was to be the tenant in tail upon 
the purchaſe, to have the dominion 
of the eſtate, and ſo to be intitled to 
the money wherewith the purchaſe 
was to be made, at his election. And 
this money is to be paid to the wife 
with "deduction for taxes, becauſe 
the tenant in tail having maids an e- 
lection to take it as a perſonal eſtate, 
cannot lay taxes on It as if it were 
real, the law having charged the 
VoL. II. G real 


42 LEX PRATORIA, 
wife was allowed in this caſe. to 
zance, and a penal ſecurity always 
imports, that the party is to pay at 
this time, or allow / intereſt. In allo, 
Forum Romanum 92. 3, 4. ſea, 
. contrary opinion as the money s 
Sewell. being paid to the tenant 1 


2 Vern. 551. 


Anger a- 11 ee between bu 
1 An- band and wife, and the Wife libels 
ep Eq. in a Court Chriſtian for a ſeparation 
Pic. and alimoneꝝ: and to quiet this ſuit, 
Chan. the husband enters into an . agree- 
49 ment with a third perſon, to pay the 
wife ſo much à year, by way of a 


ſeparate maintenance; Tho a Court 
of Equity will not decree alimony, 
becauſe. it belongs to the juriſdiction 
of the Eccleſiaſtical Court to inquire 

5 . aato 


—— 2 


of Equity will — | 


ecution oftthis agreement of the hus- 
band; becauſe. he -ought in conſci- 
ence to perform his agreement, am 


no other Court has a proper juxiſ- 


diction to decree ſuch performance, 
In alto. 9 ger goin ae. 
ger. t: i i 2 Fare) 
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© Gevondhy, Truſts and Portions: 


«/Triſts: nee original creatures 
noun: Chancery, and 


43 
) 


yet afterwards when the-heirs'came 
in by a long courſe of deſcent, they 
thought it hard to anſwer che feudal 
duties; and yet to be acoountable to 
the church for the proſits- This 
the — b ties ——— Law 
— —— 
Court ihould be inſtituted to deal 
with the corrupt” conſcience of the 
party if he did not 3.6 the 


truſt. n * W en * 


| hb Gesa eirapeintbeBin 
its original, but aſterwards when 
the wars of \Lancaſter and Tori 
came on, the laity alſo ſounds it ne- 
ceſſary to pub ubeir lands into the 
kunds of truſters, that they might 
not forfeit upon the change of 
times; and from thence the Curt 
of Chancery intermeddled and ma- 
naged truſts creature, 
anch from thenee they came into 
thoſe. rules that have. been ſettled in 


ee eee. touching 
2 4 alienations 


LEX PRAETO RIA. 
alienations. So that if a man had 
aliened without a valuable conſidera- 
tion, there was a reſulting truſt 
to the feoffor, that always run 
with the lands into whatever hands 
they came without a valuable conſi- 
_ derations or if there was a valuable 
without notice of ſuch truſt. This 
was thought ſo inconvenient to feu- 
dal tenures, that the 27 of H. 8. 
was an; endeavour to execute the 
freehold, in him that had the truſt. 
But they ſoon fell into a ne- man- 
ner of, conveyancing, whereby the 
truſts qere revived, and again ma- 
ces creatures of the Court of 


Chancery; for perſons could not 
ſertle their eſtates to themſelves for 


ae de, „ eee b. Nee 
Ni 5 19810 % $3448 7 5h* And. 


4% LE * PRETO RIA, 


; 4 ab. Ain SM i t OS, 125104350 
N. (). 

| bn 
of Equity, 

64. was gien to A. and his heirs: to 


the:uſe-of A. and this: heirs in truſt 
for B. and that the firſt uſe was 
exeruitd,. that the truſt retnained 
in B. as before the ſtatute. For the 
Common LaWeould:not execute the 
ſecond rruſt} but rejected it as Void 
and to the firſt uſe: Bur 
the · Court of Chancery eonſidered 
A. as truſtee for DB. and therefore 
A uns bound in a Court of Con- 
ſtience to perform ſuch truſt; for 
Sience endete bat as the In- 
Common Law rejied ir as repbg 
nan und void!!! 
462-233 277: 2665: it as dh 
Brough- There is a wery modern fe- 
Langer. Wüurton, that m, cls” dale ef 2 
2 Salk. wb where a man an 
679. by Gate 60 eraſtors vation dune 
cxclared Permit A. to receive the profits' du- 
ring his life, with a proviſoe, that 


LEX PRATO RIA. 
might make a jointure to his wiſe, 
and afterwards. that the truſtees 
ſhould ſtand ſeized to the uſe of the 
the heirs of the body of A. That 


the ſtatute, becauſe truſts and uſes 


uſe to be executed, and the power 


of making the zainture might ab 


Hence alſo it came to pala, that all 
Truſts which could not be executed 
by the "ſtatute, remained under the 
diſpoſition of the Court of Chance- 
ry, and therefore the common man- 
ner of ſettlement was to the firſt - 


and every other ſon, with tru 
tees to ſupport contingent remain 


ders; and ſuch truſtees had the 
right of entry, in order to preſerve 
ſuch contingent: remainders till they 
came in, for elſe where there was 
not ſuch truſtees, to the 
reſolution of Chad ys caſe, if the 


father had 8 deſtroyed the 


contingent 


are all one, and here is no double 


47 
of Bur- 
m_ a- 


— "9 


2. Vern. 
3 * 


this was an eſtate rail exccuteds by; i * 


| 2 9 LEX PRETORIA. . 
| contingent: remainder; becauſe ſt 
I n not veſt at the determination 


= enation of che — le re 
.. , @breach of «ruſt, and if the aliens- 
* Salk. 680. tion was with notice the alienee was 
Chen. fubzect to the truſt, if without no- 
. , an. w. dier, then ſuch truſtees were liable 
+ 128, to make a compenſation out of their 
1 own elne — — 
2 | —— 4 3 
Wo what reſolutions have been upon 
me truſts a nn. in n. 


e 1A 


_ 
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True of» rorms yy merrioge 2 
1 n ö * 
Lord Te- A ae ar of Sale 
gandlay to the uſe "ofhimiſelf for life; and 
Spencer. After to truſtees" for 21 'yeats, to 


rec. 


1 Chan. f. commence from his death, and 


ys wo wy  - _ TW 
- 


LEX PRA TO RIA 


then to his ſon in tail, with remain» 


der to his right heirs, and the 
truſt ot the term was, to raiſe 
5000 J. 20004. whereof to his eld» 
eſt daughter at ber age of eighteen, 
or day of marriage, and the other 
3000 J. to be equally divided among 
his younger children at their reſpec- 
tive ages of eighteen, or day of 
marriage. The ſon dies without 
iſſue, and then the father, having 
iſſue four daughters, makes his will, 
and thereby deviſes the manor of 
Sale to his wife for life, in aug+ 
mentation of her jointure, remain- 
der to his four daughters as his 
heirs at law, and provides that the 
manor ſhall not be charged in the 
hands of his wife with any portions, 
then he dies, and his eldeſt daugh- 
ter having married brought her bill 
againſt the wife, her three ſiſters, 
and their husbands, and-the . 
of the term, to have the 2000 4. 
raiſed and payed to her and her hus- 
band, and decreed that ſhe muſt 

VOL, II. H have 


49 


50 


Merger. 


LEX PRATORIA. 


have 1000 J. more than the other 


ſiſters, and if the three ſiſters did 
not agree to pay three fourth parts 
of that xo00/4, out of their ſhares 
of the land, the Truſtees ſhould 
raiſe it, and the mother to be reim- 


burſed out of the inheritance what 


not be charged 


her eſtate for liſe ſhould be damni- 
fied in the matter, becauſe the term 
was yet ſtanding out in the truſtees 
to raiſe the money, and therefore 
was not merged at law by the de- 
viſe of the inheritance to the daugh- 
ters, and there was no equitable 
merger of the term by the deviſe of 
the inheritance to them, becauſe 
deviſed equally to them, without 
of the intent of the Teſ- 
tator to alter or change the prece- 


dent truſts of the term, but on the 


contrary, the Teſtator takes notice 
of it as a ſubſiſting term, becauſe 
by his will he provides that it ſhould 
with portions in the 


| wite's time; and therefore ſince by 


that 
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| 2-martiage 
and their heirs, to the uſe of them Polkill, 


EEX PRATORIEA, 
that truſt the eldeſt ſiſter had the 
advantage of 1000 . above the reſt, 
it was juſt that the term ſhould ard 
ia a Court of Equity to raiſe: that 
ſum, and if that prejudiced the in- 
tereſt of the mother, by the will ſhe 
ought: — one of, the 
inheritance. 81824 aut 20 $2429 


ven: Sat er o L421 "eb bad 183 


. eliatwinalimgnchic Polkili 
ſettlement to the truſtees againſt 


* 


Generally 


and their heirs in truſt for the hus⸗ Huss quoted as 
band foi life, reminder to the wiſe un 
far life for her jointure, with a pow- — 
er to the truſtees too raiſe 1000 J. if 

more than one daughter, remainder 

in truſt for the firſt and every other 
ſon in tail male, with remaiader to 
the right heirs of the husband. eg 
husband dies, leaving iſſue a ſon 

and a: daughter, the ſon dies, and 
then afterwards the daughter dies, 
and the mother took out admini- 
ſtration to the daughter, and the 
eſtate deſcended. to a remote rela- 


H 2 tion, 


LEX PRATORIA. 
tion, there it was agreed that the 


deſcent of the fee ſimple merged 
the power which was only projected 
veſted in her; and this was as much 
a merger in a Court of equity as if 
the fee ſimple had deſcended upun a 
term or for years. But if 
ter had died firſt, ſo as there had 

been no merger by the deſcont of 
been intitled as adminiſtratrix; be- 


canſe the mone was veſted in her, 


and there would be no deſcent of 
the inheritance to merge that pow- 
er — — have 


Os 
S337 345 97081 
— 


Din Kn 226 4375 2 jus 
So that — — ths 

ger are; that if a man has chats 
intereſt and abſolute dominion and 
propriety in the whole Inheritance 
as he has in the term or power for 
raiſing money out of the inhexitanee, 
there it muſt merge, for a man 
cannot have power to raiſe money 
for 


| 
| 
| 
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LEX PRATORIA. 
for my benefit out of that which is 
mine, but if there be any difference 
in the two intereſts,” or any other 
perſon intermediate there can be no 
merger, for if there be any merger 
in the firſt caſe, it will change the 


intent of the and in 
the other caſe there being an inter- 


mediate eſtate there is no merger at 
law, no more than there is in a 
r Amman aver 
man 


„ 
* . * « „ 5 


A man eee of his In Virid 


term of 99 years, then to the ſon 
in tail general, with remainder o- 
ver, and the term is to raiſe 200 J. 

a- piece for the daughters of that 
ma „the marriage takes ef- 
feet,” the father and ſon dies, the 
ſon leaving iſſue two daughters who 
were intitled to the remainder in 
tail, and the queſtion was whether 
the term ſhould: ſtand in their mo- 
ther's 


ſon ſettles lands to the uſe of him- Gibbs aud 
{elf for life, then to truſtees for the Brown. 


54 


In Viridi 
135. 


the mother would pay the 200 4. 


BEX PRATORIA, 


thers way to prevent her dower, 
and decreed that it ſhould; unleſs 


a- piece to the daughters to c diſ- 
charge it; becauſe: here likewiſe 
there is no legal merger of the 
term, and therefore the dower is 
ſubject to the term and the truſt of 
it; ſuch term and the truſt of ir be- 


ing precedent to the marriage, and 


therefore the wiſe muſt diſincumbær 
the eſtate from this charge in that 
proportion that her intereſt as dow- 
ereſs bears to- the inheritance; that 
is to ay, as ahthird of third, that 
is, as one ſixthꝭ bears to the whole, 
and ©! iſhe ought t. pay ſixpyrfix: 
pounds thirteen ſhillings. -and [| four 


Ryves and Pence. 2 To 4 2} r r 1 * 28 19 


Ryves. 


Terms to 
prevent 
dower. 


ni nw 7 mie; of, . T3210 d 
If the bahn + ea of * 
fee;:to diſppoint the wiſe of dower, 
without notice to the wife, carves 
ont a term, and then marries and 
dies, the heir ſhall never ſet up 
this: term againſt the wife becauſe 


E 13117 it's 


LEX PRATORIA: $5 
i is fraudulent in the creation: and it 
was contrary to conſcience to diſ- 
appoint e by ſuch mal- 
omar th en. TH 546 293 
CORY Aſt eric 2044 XN 41% OLE 
If a man 8 9 oy 
aſſigns a term to protect it againſt 
meſne incumbrances, and afterwards 
marries and dies, it ſeems that a 
Court of Equity will not permit 
the heir to ſer up this againſt the 
wife, tho it was not fraudulent in 
its kreation; becauſe the deſign of 
the ref” being only to protect the 
inheritance, it is "againſt conſcience 
to ſet up ſuch a term ' contrary to 
the deſign of its creation, and the 
heir is conſidered as a truſtee to aſ- 
ſign dower to the wife, and to hand 
to her the legal proviſion, and 
therefore ſhoulk': not ſet * this i ins 
tere „ it. E266 | 3 


But wi in ſich Ah he tucbani had 
aliened the inheritance, and aſſign- 
ed tack term to i truſtee to protect 

the 


56 


LEX PRATORIA. 
the inheritance of the purchaſer 
who. payed a price, tho he had notice 
of the marriage he may ſet up this 
term againſt the wife, becauſe 
having married the husband with- 
out any jointure or proviſion by 


_ contract out of the eſtate, the wife 


puts herſelſ totally into the power 
of the husband, and conſequently 
ſhe was liable to all the legal power 
the husband had over the eſtate, 
therefore when he diſpoſed, as by 
law he might, ſhe can never claim 
it — 1 becauſe ſhe by her 
imprudent marriage ſubmitted her- 
ſelf to ſuch power of diſpoſal: 
And this was compared to the ori- 
ginal caſes in Equity, that a woman 
was not dowable of a truſt in fee, 
becauſe the ſeiſin was in another; 
ſo that ſhe ought to provide by. a 
contract to have a ſubſiſtance out 
of it. Tho I am apt to think ſuch 
original conſtructions came from the 
eccleſiaſtical notion, that ſuch eſ- 
tates ſhould be entirely free, that 

they 


DEX PRATO RIA, 
— be diſpoſed. of to pious 


band, ſeized in fee juſt before the 


marriage, ſhould put the legal, ef- 3 
tate into the hands of truſtees, to 


conſcience and an evil intent, in or- 
der to deprive the wife of op 
proviſion made aA — n 
8 


A 
2 truſt eſtate by deſcent. or pur- 
chaſe, and ſhould; afterwards marry. 
and die, the Chancery at this day. 
would never endowe the wite of this 
eſtate; becauſe the wife is not Et 


freehold; (and , conſequently - the 
whole truſt eſtate being in the hus- 
band's power at the time of the, 
Vol. II. & marriage, 


uſes. +: And ſo it ſeems the Ain. 
on is at this day, that if the bus. 


that ſuch a conveyance would be | 


_ dowed at the C mmon TA.] ) but, 
where the husband is ſeized of the 


$2. 


hd 


$ 


not take it out of him, unleſs the 
wife GY T co were. a9 


9 


2 Varna 
72. 


wy" 31206: þ . en 
If a man mit A nies alk 
younger children's portions, to be 
paid at the age of twenty one years 
or day of "marriage, and there are 
younger children born and they die 
before twenty one or day of mar- 
riage, the portions ſhall ſink for the 
benefit of -the perſons who are to 
take the remainder by the ſettle· 
ment, becauſe the intention of the 
ſett is / that the eldeſt” ſons 
who are in the remainder” by ſuch 
jr tale * in 


3: 
| aint be mee — 
and ſuch proviſtions are not ne- 
ceſſary to be raiſed when the 
child dies wi is to be provided 
= and this 2 the inten- 
_— II. tion 


S @ 6 &6 a _ 


er, ut f 


of the ſtate. in 155 CE IE 


Lond: e. —— 2 e 


n 2 
aflev-che-deccafs of the- father to 


pay younger children's fortunes 


within one year aſter the com- 
mencement of the term, and inte» 
reſt to them in the mean time for 
their maintenance there: if one of 
the children dies within the year, 
fit) of the heir at law, becauſe. this 


al is not to be raiſed by the inten 


tion of the ſettlement till the time 
nnn. e 5, 


105 * 4+ 
% 


pleton 


ainſt 
* "> Fi. 
in Viridi 


233. 


And there i is a 4 difference between Ane 


For if 100 l. had been deviſed to a Shiel. 
2 Ventrieg 


WW 12 


. ee e Re Ty 


this and the conſtruction of legacies. © Stapleton 


ainſt 


366. 7. 


See the 


cally 


295. 


Bond 
againſt 
Brown. 
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treatiſe of 


equity, ng. ſenti, tho ſolvendum in 


in a perſonal eſtate is, becauſe the 


C. C. 39. truſtee to diſpoſe» of the perſona! 


to ſink for the benefit of the truſtee, 


the Spiritual Court, which had the 
original juriſdiction of legacies. 


at twenty one, there if he dies be- 
fore twenty one it muſt ſink into 


we 


LEX PRATORIA. 
one years, this is debitum in pre- 
futuro, and 
therefore if the legatee dies before 
twenty one, it ſnall go to his execu - 
tor or adminiſtrator, but other wiſe 
it is a perſonal eſtate if the lega- 
cy had been bequeathed at twenty 
one. The reaſon of. this difference 


perſonal eſtate. is a ſidei commiſſum, 
and the executor a fides commiſſa- 
rius, and therefore he is only 2 


eſtate as the teſtator has appoant- 
ed; and therefore if the legatee 
dies the intereſt of the legacy is not 


but to go to the repreſentative of 


the ceſtuique truſt to whom the 
benefit of it is bequeathed: and. the 
Chancery follows the practice of 


But if the deviſe were to the legatee 


che 


"I nn & MF. Mr Fro. OS pony, ww 6 


LEX PRATORIA. * 
ſevered from it in behalf of a le- 

gatee of twenty one years old, and 
therefore cannot go to the repreſen- 

tative of the perſon who never at- 

tained that age: So if a portion Ventris 
were deviſed out of Lands to A. to 29% 397+ 
be paid at his age of twenty one, TC. 293 
if A. dies before that age, yet the df or 
portion ſhall not ſink for the bene- deeds. 
fit of the heir, but ſhall be conſtru- 

ed as a legacy and not as truſt, be- 

cauſe the heir can pray in aid of the 

onal eſtate to exonerate the 

, and therefore this bequeſt is 
conſtrued as a legacy, ſince it firſt 
bottoms on the perſonal eſtate, and 
is only to be paid out of the lands 

in all events. But if a man'deviſes 1, vindt 
particular lands to a ſtranger, and G 

a legacy out of them, there the againſt | 
ſtranger 'ſhall not pray in aid of &. C. 30 
the perſonal eſtate, as the heres na- 
tus or heres factus of the whole 
inheritance ſhould ; yet there ſuch 
portion to be paid at mn 
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6 LET PRATORIA. 
| ſhall be taken as debitum in preſents, 
cho ſolvendum in futuro, becauſe 
the ſtranger is but fide! commi ſſarius 
quoad-the profits of that part of the 
| real eſtate which are. deviſed from 
Eq ab. him. 2 Ch. Ca. 23 1. Eelliot againſt 
361. P. 6 Eliot. 1 Ch. Ca. +27; Scroop and 
Soeroop, 2 Cb. Ca. 26. Ebrand againſt 
Ed. ab. Dancer, 1 Ch. Ca. 296. Grey againſt 
270. p. 9. Grey. : | 8 LS 


Lord Ri- If in a marriage ſettlement there 
Lord bar. be a term to raiſe 100 J. a- piece for 
- by. younger children, and there be no 
©. C. 30. time Jimitted for the payment, 
there it is due and payable to ſuch 
children as ſoon as ever they are 

born, and therefore if they die be- 
fore twenty one, it ſhall go to their 
executors or adminiſtrators. And 
Where it ought to have been 
raiſed e is looked 

n in a Court Equity ac- 

> to the rule of the Civil 


r to eee. e, 


nnr ; 
n 9 # 
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ad rem 5 ba- 
lere. K Wat ton. 5 055%8 
N. Nn 55500 9419 26 SMS e e 

Where a father purchaſeth any ' Purchaſe .' 
lands during the minority of his 3 _ 
children in the name of the child, in the © 
withouta:deckvatien: of tut in K of 1 
deed, and takes che profits during ©, ©: 36- 
the- -minority, ſuch purchaſe” is” A men a- 
advancemedt for the child beegufe $5 and 
the father is bound to provide for his wife. | 


him, and his purchaſing: id (His cit 


dame ſhall be conſtrued imdb Obie Flo 7 


of Equity as fulfilling:that obligati- C. 7. 
on, and the taking che profits du- 
guirdiaf Ea. ab. 


as! 
ring the minority only as n 


to His rat wary — Mumm. 2 Vern. 
ain eh 2h 923102 383 O04 rat 19. 
But if the father purchaſeghts ths 
name of his ſon wo if full age, 
which by our law is an emancipation 
outief the poet of the father, there 
if dhe facher takest che profte ret. 2 
lets leales, or acts as the Her ef E 


ihe eſtate, the ſon is a truſtee for 
the; father; becauſe there is Ahe 
8 ſame 
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Were a 


as owner, there it is an advancement, 
becauſe the legal intereſt being in 


LEX PRATO — 
no on father 
acts as owner af: the eſtate, ſince it 


| Wee eee . 


FF. St 


But if the father had let the fon 


continue the poſſeſſion from the 


time of the purchaſe without ating 


the ſon, and the father permitting 


him to act as owner of the eſtate 
| $I: — —— 
dee advancement of the Gn as if 
| — he — 
dianſhip of the —— 
32323 


u. the cafe . Bl and Bl 


6. a purchaſe — ſtran- 


nt aan. inde formers 


money, 


LEX PRATO RIA 65 
truſt at any time, but in the 
caſe of the ſon the conſideration of 
law, and therefore the truſt muſt 
be declared upon the purchaſe, or 
afterwards the father ſhall not be 
received to do it. Agreed that if the 
father at the time of the purchaſe 
really intended it for a proviſion, no 
ſubſequent declaration of his could 
alter it, and anne muſt Wood: 


PA — 
govern. Pp 


rrit. 
« Another Avene is aden be- 

— the name of 1. C. c 

2 fon and of a daughter, for tho 

ſons are oſten provided for by ſet- 

tlement of lands, yet daughters 

ſeldom are, therefore the preſump- 

tion not ſo ſtrong, . C. C. 30. 


. in * ne name. 
OT 
A chefs in the be s name 
is in the name of a ſtranger, and 
no difference betwen a purchaſe ta- 
VoL. II: K ken 
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LEX PRATORIA, 
ken in another's name or a conveys / 


ance. made to another. 


If a — a 0 
with his on money to himſelf, 


his wiſe and his daughters, and 
their heirs, this is an advancement 
for the wife and his daughters, but 


if this be after marriage, and he 


In Virid. 


109. 


C. C. 53. 


Corbit a- 
ainſt 


Auel, eſtate be limited to the husband for 


Salk. 159. 


ſurrenders the copy hold for the ſe- 
curity of money, ſuch mortgagee is 
intitled notwithſtanding the ſettle- 


ment. Tho the commiſſioners ſeem 


to have decreed the contrary, which 
decree cant be allow'd unleſs the 
purchaſe was made in purſuance of 


articles before marriage, or as a 


ſettlement upon the daughter on her 
marriage, for otherwiſe it is only a 
conveyance for natural affection, 
which hinders any reſulting truſt to 
the anceſtor, but does not hinder 
the e it over to a ner. 


If i in a i ſettlement the 
life 


TEX PRETORIA. 67 
life and to the wiſe for life, the re- 
mainder to truſtees for five hundred 
years to raiſe younger children's 
portions, to be paid to them at The 
age of eighteen years or day of 
mariage, remainder to the firſt and — 8 
every other ſon in tail male, with — may 
remainders over: there if any dung be 
younger children attain to the age of 2 
eighteen in the life” of the fäther “ 
and mother, they are intitled to 
have their portions raiſed by the ſale 
of this term in reverfion ; becauſe 
the term is an intereſt veſt? in the 
truſtees, which they can” ſell, and 
therefore by the words of the truſt 
they may be compelled to ell ir, 
for the Aber has put ſuch term out 
of his power during his life where 
he has veſted it in another; and if 
fathers will be ſo indiſcreet © as to 
veſt ſuch power in truſtees, by their 
marriage agreement that other per- 
ſons ſhall raiſe out of their eſtate 
portions” for their children, they 
N de content to abide by it, for 
K 2 when 


* 


LEX PRATORIA. 
when the fortune is made. payable 
at the age of eighteen or day of 
marriage, it does not appear to be 
the» intent of the truſt, that the 
children ſhould. ſtay any. longer, 
_ therefore the court will decree ſuch 
portions. to be nee i 


If an eſtate were limited in a 

marriage ſettlement to the husband 
for lite, then to the wife for life, 
then to truſiees for. five. hundred 
years, to raiſe portions ſor younger 
daughters, payable at the age of 
eighteen, or day of if 
father dies without iſſue — be- 
gotten on the body of his wife: the 
wife dies, leaving daughters, two 
only attained their age of eighteen, 
and preferred their bill in their fa- 
ther's like Pape jor chew: porojont, amd 
had them decreed to. them , by ſale 
of the term; becauſe after. the death 
of. the wife the proviſign is not con- 
tingent, bnt becomes. abſalute, for 
8 onting mt 


viſo 


LEX PRATORIA.. 69 
viſo is, whether the husband ſhall 
wife, and not whether he ſhall die 
or not, for that is certain, and the 
wife 3 thevs can be no — 
events the 8 — de 
and this the rather becauſe it does 
not clog the fortune of the eldeſt 
ſon but he in the remote remainder, 
tor whom leſs regard ĩs preſumed to 
be had than for the ve of char 


wiſe, tor, — — 
proviſo falls upon the death of the 
wite, and ſo the term veſts. in che 


70 LER P 0 10274 
A c BE ** 
x Salk But if — — Arbe 
15 Virid. ment in which the eſtate is limited 
a. the husband for life, remainder 
againſt to the wiſe for life; remainder to 
2 truſtees for five hundred years for 
C.C. 117, raiſing 2000 J. for” re- 
F. ab. mainder to the heirs male of ther 


2 Ven. —— if che hathand . 


riage, —— —— to 
— — rag — 
death of their. father, * e age 
ofs eighteen or day of. marriage, 
and the wife dies, — 
dnughters only; here ſince the li- 
mitation of the truſt of thar term 
is; for daughters for at 
— v9-p.r 
be this depends 1 an-event 


which can never be ſeen whether it 
will happen during his-life, that is, 
whether he will provide for bis 
" or not, and therefore the 


2 


£ ED PROTORIA 4 
the life of the — air did in | = 
the former caſe. | 1 


9 en bs 
ons to his daughters or younger 39. M8. 


children, payable at their reſpective Genet? 
ages of twenty one years, or other hon ; 
certain time, without making any fon. 
other provion for their maintenance; 
in the mean time, and dies, in this A 
caſe they ſhall have intereſt for their 337. 
portions from his death till paid; 
becauſe the father if he had lived 
was obliged by the law of God and 
nature to have provided for them. 
But if ſuch portions had been pro- 
vided in ſuch manner by a ſtranger, 
then they ſnould not have carried 
intereſt in the mean time for tlie 
children's maintenance; becauſe it 
was meer bounty in the 
and he was under no ſuch obligation 
as the father to provide for them, 
and therefore his proviſion ſhall be 


ab. 
p- 2. 


T2 LEX'PRETORIA. 
|  catried no further than he op 
K e er * 426 


dy > | Vf woman 1 — ber 
Moor and marries during minority, 
2 the truſtees that are to raiſe ſuch 
5 66. fartune, or the executor that by 
Chan will is to pay it as a legacy, may 
come and inſiſt to have the fortune 
ſettled, not only againſt the - hus- 
band himſelf, but even againſt the 
creditors of the husband if he has 
aſſigned ſuch fortune over for the 
payment of his debts; becauſe the 
King is an univerſal guardian to in- 
fants, and ought in the Court of 
Chancery to take care of their for- 
tunes. And tho by the Eccleſiaſti- 
cal Law ſhe is at age to marry, yet 
by the Temporal Law ſhe cannot diſ- 
poſe of her fortune, and therefore 
the court will make ſuch diſpoſition 
of the fortune of the ward as may 
be moſt beneficial for her. But if 
- the was at full age at the time of 
her marriage, then ſhe was out of 
the 


2 
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DEX PRTO RAS 75 
the care of the Cdurt, and Rue Creditore. 


ſhe might diſpole of Her person und grind Scl. 
fortune, if ſuchi fortune was Afgn- 7; 1205, 


ed to the eredirers of the husband, * 
they may prefer. itheir biltzugaiuſt 
the ttuſtees opriiexecutors to have 
— and accordingly it was' 
rer 6t' n 03 pe eee 
HU Ai 10 An en nene 
f — the Nigrereſt between hus· Baron and 
band and wife the Rules of! Equity . for 
generally follow the Rules of aw, years: 
and therefore where an husband 
married a Lunatic he was under 
the care of thd court, Without the 


leave of the Courtz- Which mayryi- 


age was ſentenerd to be good in the 
Spiritual Court, the >the "Court 
committed bin for His 
and ordered him to make à ſettie- 
ment equal to the wift's' fortune, 
which he did not but he: diein 
contempt;/ and his wife diet! fo 
after without iſſus: Th Pers 


ſonal eſtate, as jeowels and money, 
which were in the cuſtodytof the 
ell. I. Court, 


_ tlement equal to her fortune, yet 


LEX.PRATORI. 
Court were decreed to the admini 


ſtrator of the husband, becauſe it 


belonged to him by that law. For tho 


the Court of Equity would ſo far 
tale care of the Lunatic who was 


that the husband ſhould make a ſet - 


when the reaſon of the proviſion 
was at aq end, the Court, which 
only held the ſtake, could not alter 
the property of the fortune, which 


Was transferred by law from the 


wife to the husband. So the Court 


AB. __ ©... - ed ade 


? 
| 
. 
| 
7 


LEX PRATORITA. 


claimed Jure repreſentationes du- 


ring the lite of the wife. 80 if the 


husband ſurvives that term, it is togo 
to him and his executors or admini- 
ſtrators, becauſe it cannot go to the 
repreſentative of the wife, for the 
husband both before and aſter the 
death of the wife had the dominion 
over it, and therefore the executors 
of the wife cannot come and claim 
it, becauſe ſhe had diſpoſed of it 
herſelf, by putting it under the do- 
minion of the husband by her mar- 
lage. 8 3 2 * 

The ſame rules obtain in Equity 
as to the diſpoſition of the truſt of 
2 wife's term. 


But if the wife takes a mortgage 
of lands in- fee there the husband 
cannot diſpoſe of it without the 
conſent of the wife, becauſe a Fine 
is neceſſary for the diſpoſing of 
lands in fee, and therefore if he 
ſhould diſpoſe of it without a Fine, 
* _— 


1 


TEX PRATORIA. 


the wife or her repreſentatives may 
enter and recover the land, and 


conſequently the re for rohe 


ir Was plecged;: 


net Fe, baked 3 a hon or Choſe 


in action of the wife, and ſhould 


aſſign ſuch bond without a valuable 
conſideration, yet it ſhall continue 
to the wife aſter the death of the 
husband notwithſtanding ſuch diſ- 
poſition, becauſe ſuch diſpoſition is 
void at law, it being a Choſe in 
Action, and it cannot be ſet up in a 
a Court of Equity, becauſe it is a 
meer voluntary. conveyance without 
a conſideration, But if the husband 
had aſſigned ſuch bond upon valua- 
ble conſideration, it ſeems a Court 


of Equity will make it good, be- 


cauſe a husband may provide ſor his 
family out oſ the chattles of the 
wife, and therefore * an equi- 
_ *. 5 


But 


TW” NTT” 
27 


LEX PRATORIA. 


But where there is no Settlement, 
tho the wife by the marriage be- 
come intitleq to and recover dower, vent. 
yet if the husband in his life time enn. 
does not recover the debt due by g 2 
Bond to the wife, this being a Choſe | Ret 
in Action, the wiſe ſhall have it and 56. . n. 
not the husband s repreſentatives; the 15 
husband having only an equitable 3 C R. 
power over ſuch debts, and where 
he makes uſe of ſuch power, upon | 
valuable conſideration, it is an equi- 6: 
table diſpoſition of them. Or if 
the husband had made, or agreed to 
make, a ſettlement on the wife in 
conſideration of the debt to the 
wife, there he had been a purchaſer 
for valuable conſideration, and his re- 
preſentative ſhould have it againſt 
the wife's repreſentative. 2 Chan- 
cery Caſes, 15. Merideth againſt 
Wynne. Tho' there the ſettlement Ea. ab. 
is not mentioned to be in conſidera- Rep. Ba. 
tion of her marriage. | = 


t Portions. Chan. 
314» 
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78 LEX PRATORIA. 


Portions. 
1 Chan. If a husband ſettles a term of 
Sy, years upon truſtees for himſelf for 
. life, then to his wife for life, for her 
We jointure, then the husband dies, and 
the wiſe marries again, my Lord 
Nottingham was of opinion that 
cher. the ſecond husband could not diſ- 
poſe of this term, without the wife's 
coming ſecretly to be examined to 
her conſent in the Court of Chan- 
ceruy. And this was upon the princi- 
ple of making terms for years ſubject 
to the ſame conditions as if ſuch pro- 
viſion had been made out of the 
freehold. And therefore he was of 
opinion that ſince a freehold' Join- 
ture could not be aliened without 
2 Fine where the wite was ſecretly 
examined, ſo where the wife was 
jointured in the truſt of a term, that 
ſhould not be aliened without a ſe- 
cret 


LEX PRATORIA. 
cret examination in a Court of E- 


quity. But this was thought to be 


a Reſolution that would confound' 
the diſtinct properties of the chat- 
tle and real eſtate, and let in many 
arbitrary Reſolutions about them, 
and therefore this Decree was re- 
verſed in the Houſe of Lords, and 
it was was decreed that ſuch terms 


under the power of the ſecond 
hnsband who did not enter into 


any agreement, concerning them as 
any other terms or truſts of terms 


of the wife's whatſoever, but the firſt 


husband who had entered into the a- 
greement, and ſettled the term could” 


n, — by the Rickey 


and the truſt of them were as much 


not diſpoſe thereof to prevent rhe 


79 


Avi _ of A be In Virid 


with à fecond hi: 


ſettles it by deed on her childrett 75.9 
by her-farmer husband, with pow. 

er to revoke theſe uſes, and limit 
any new ones to ſucli perſons as ſhe 


by 


4 18,19, 20. 
32 C. C. 
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' was a conſent to all the uſes and 


of the uſes declared by the firſt 


LEX PRATORIA. 
by her deed ſhould appoint, which 


- deed the husband figned. The 
| ſecond husband dies, ſhe marries a 


third husband: it was reſolved by 
the Court, that during the life oſ 
the ſecond husband ſhe might by 


her deed revoke the former uſes 
- and limit new ones, becauſe the ſe- 


cond husband's figning the - deed 


powers in that deed, in the manner 
therein mentioned ; and ' therefore 
a conſent to her revocation of 
the former uſes and limitations 
of new ones; and therefore the ſub- 
ſequent deed is only a continuation 


deed, ſo that all the uſes ariſe out of 
the firſt deed to which the husband 


was conſenting. But the third husband 


not conſenting to that deed, the wife's 


power of reyocation was ſuſpended 
by the coverture, ſince ſhe could 


whatnot 


. truſt in the wife af; the term, and 


— 4 f ²ðVü ,ð½ꝗ à¼“) . 
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band but by hig conſent, ant the 
9 and wife, cannot diſpoſe 
of it, hecauſe the truſt/ it muſt 

b meer act of the. vie, and 
= cannot be, if it be under the 
influence of. the husband: and there- 
fore neither the wife alone, non ich 
the third husband, can diſpoſe of ig, 
during che coyerture, in .prejudiee = 
of, che children he firſt husband. 
e Mues 14 bans rte NN 
But; if. oman poſſeſſed. of a - mp . 
term for years, upon ber wee - Vers 
N it IP wwuſterß for the ue of pr Pit againſt 


her husband, SrRHROrö „for ten Hunt. 


years, and aſterwards to ſuch uſes ' Sony 2 


as ſhe. either ſole gr: covert eſhquld Dakine | 
appoint, - and ;therhosband. ;agrees we 
chexeto; here. the hand may gif god Be- 
poſe of this; term alter the, gen "IT 
years, becauſe there quei golylting | 


ſuehxelulting truſts hy the marriage 
under the power of the husband, 
becauſe there arę no negative wards 
to make, it a ſeparate. maipfenangg, 
V. l. M and 


LEX PRATORTH. 
and therefore if the husband diſpo- 
ſes of it before any declaration made 
by the wife, ſince the truſt 
ee N ir will be — 


Bor it ſhould ſem in chis eaſe char 
if the wife ſhould diſpoſe of this 
cruſt before any diſpoſition made by 
the husband, ſuch diſpoſition would 
amount to a declaration upon the 
firſt contract, and ſo would be 
good: becauſe "the husband ton- 
ſenting to ſueh diſpoſition, uch uſes 

will ariſe by virtue of the 

deed. to erg ©! eat 

a5 Ar Nen 

e. If a woman be Jalaturedin pres 
Ee ab. hold lands ſubject tou judgment, and 
Boy p- » the husband "after" marriage makes 
ma a leaſe ef theſe lahds to a third per. 
 Ferfall | Ton Who bias notice of this marri- 
tive No- age, but not of the jointure, the 
tc.  thvisbdnddics, and the leſſee purcha- 
ſes in the judgment to prote@-his 
term, here the notice of the mar- 


LEXPRATORIA. 
* ham as notice of the join» 
wie ro og marxiages between 
— fortune are ſeldom made 
wirhaut ſettling the wife in the 
land, and ſuch conſtructive notice 
be held to be ſufficient, becauſe the 
wife being under tlie power of the 

husband could not give proper: no- 
tice, ſo as to prevent the alienation 
of her intereſt. eln de 77 1864 bs 

ane 4 AI hag Jo TENT 

If a txuſtee of an eſtate nd . 
22 incumbrangg on that eſtate at an Þ7 * uuf 

under Maine, or, an grecutor pur- 
chaſe in a debt for r is que 
upon it, this purchaſe is made for, 
the benefit of the. sftate.in, one caſe, 
and of the teſtateg s eſtate in tha 
a truſt for the benefit of the perſon 
for whom he is a truſtce, ought not 
to tale advantage to bimſelf, and 
therefore the purc haſe in theſe cales 
is ſor the benefit, e. 


e ery "i 


«bs J 
x 


Fs , 
9 


. 


Pex PRWTO NTA 
¹ον, 913, 41. eee 46 eee. 
_ A. uche im ar 
or incumbrance om the eſtare of- B: 
at an under value, B. ſhall net re. 
deem or take off chat incumbrance 
withoiit paying che who er mbney; 
becauſe the Whole money is due 
from B. and therefore he ſhall not 
profit himſelf of the contracts of 
A. But if A. mortgages u B, 
afterwards to C. and D. purchaſes 
in che mortgage HR. atilahadfer 
© vitlue, knowing ofgthe mortgage to 
C. C. ſhall redbem 22uhie 
x that D. 3 
Was intitled to Wenredemprion be- 
fore 27 'intertfieddled; and therelore 
Hl could nov iftermbudle 10 cdu 
cut att part Gf thi money chat was 
ſetred oh the e tate, and chere- 
fie 1. D- ad the money Uint 

U laid Gut u the - purchalt? 6f 
the intumbtantk —— 
wien ue bee wee receiv- 

ng his own monty out /of'ithe\pſ-- 

: for then O. would receive his 

own 


. : nd oa * 


CC I OD 


DEX PRETORIA 


own from C. without unlaw ful uſt 


ry, but it D. Was to receive the 
money from E thete he ſhotild have 
the whole money" that B. dent, Be 


chaſe the price originally paid by 


B. it was the gitt of B. But this 


ſhall" not prevatt 48 à voluntary diſ- 
—_ in th&&Whner 2 
the ene yel to be ad- 
vithoed by D tc: Meg but C. from 


pins np iner de Was unter 


to bone into this ack, 
: when fie" does come 
1 ſhall core in as a 


bab and intereſt paid W ſufficient. 


to C ui the ſame va lud: he ſold it to 
Bun and CA had. retuſed it, ahereꝛit 
hach been dtlhertriſt, becauſe then 
there was no injury done to C. by: 
letting in another, when he had re- 
ſuſtel ro tak it und therefore D. 
ſhall have the hole money raagy 4-4 


DT eee not what he: 


cauſe as fas [> did net par- 25 


lender, and s hie has hig princi- 
dus if N. had bfered the redenhption; | 


uh 5 = KA PRETORIA: 

debts a SAVE Yo! Roe Fl 

u = 2 She whole 9 

2 "I re e lent. an to; Nhe 
Sc. ther N. might not — 


5 Chan. aſugnment ch He d 
3 money. "my 1 
* againſt . 8 en * TO | * 
—_— Agel 2 7 2 = 
15221. If a man e 15 
to: truſtees for cho. ανẽï , debts, 
if: there be anz cats, portieulang 
hy > nit ot 
to the application of 
begzuſe it is ang expreſd tru 


will run wich the, land, 
buyer muſt ſer oe) wade an th 
itibe only ſon tho p ent of debts 
in general, chem the truſtee is, only, 
woſted: ich, the anplitht:on of the 
money tand the purchaſer has no 
he notice of. the debts, | arid\.need not 
*. e the mo- 
r 51 tall wy cy de goo 5 
Af a man deviſes; lands for the 
d of an — ue a | 
- place 
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LEX PRATORIA. 
place, yet the purchafor is fufe if 
he pays his money becauſe that i8 
an act that is only to be ſetletl with 
the heir by the truſtee, and the e. 
ecutor Ind tlie purchaſer come in 
fairly to the diſpoſition of the teſta - 
tor; but if the purchaſe had been 
pendente lite,” then 'the purchaſer 
had made himſelf party to that ac 
count; becauſe the "eſtate itſelf is 
— — to the event of the decree. 5 


Ty 


65 


1 lends! are ſettled OT Jeviſed Rep. 20 
in order to raiſe money out of the AY * 
rents and profits of ſuch lands, for ct... 


5 394 
the payment of portions at eertain — 


and prefixt days, or for the pay“ 179. Ni. s 
ment of debts: here, tho there be Taler“ | 
no clauſe of impowering the truſ- againtt the 9 
tees to diſpaſe · of the land, for the e N 


purpoſes aforefaid; by: ſale or mort- vary. _ 


gage, yet if the portions cannot be 153. 
raiſe out of the rents and profits, 308-39 
ſo as to be Pld, at the times aps houſe 
pointed, nor (the reits and profts Jan. 
* the 31 of the debts ton. 


within 


88 TLEKYPRETORIA. 


within a reaſonable and convenient 
time; the truſtees may ſell or mort- 


gage the lands, in order to fulfil the 

truſt; becauſe it is the deſign of the 

truſt, that the debts i and portions 
mould be ſatisfied out of the lands, 
and if they cannot be ſatisfied by 
js-  Htheperception of the annual profits, 
Truſtees they muſt be ſatisſied hy the profits 
e i. of the fee ſimple. And this mul 
appear by an account taken of the 

debts and portions to be ſatisfied out 

of the eſtate, and likewiſe. of the 
5 ” 4, annual profits of ſuch eſtate. But 
if ſuch payments be to be made ou 

of che annual profits or rents. only, 
there ſuch payments muſt be made 
2s they can without ſale or mortgage; 
becauſe the Court cannot inlarge 

5 the diſpoſitions that perſons make 

1 of their eſtates farther than the in- 
ttent of ſuch. cdnveyances. So like- 
„ if the payment had been out 
1 wi the. rents 2 2 os 


d ro 


— G0 Mp AER. Mo. te A. 
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becauſe the truſtees were con⸗ 


ee eee 


Voluntary untery eanveyances are nne tn tn Vii, 
fraudulent againſt purchaſers, and 15 Lond 


therefore any perſon eoming in by Chan 
a voluntary conveyance, and purſu- C. 


ing a purchaſer at law, law, ſhall be ob- 


liged to diſcover his title in a Court 


of Equity : becauſe it is againſt con- 
ſcience to proceed t6 diſquiet ſuch 


purchaſer upon a meer voluntary 


conveyance, and the purchaſer has 
a right to know what dormant titles 
ſuch volunteer has to ag 9 _ 


him. 


A patron preſents a 405 to A 
living, and after inſtitution and in- 
duction, requires him to give a 
bond of reſignation, which the in- 
eumbent refuſing, a third perſon, 


VoL, II. N to 7 


In Viridi. 
3l, 
C. C. 15. 


A - - + PRATORLE, 
towhom a grant of the next avoid · 
ance after the death of the late in- 
cumbent, was made by the patron, in 


truſt for himſelf, brings his quare 
impedit againſt the incumbent, and 
had a verdi& and . judgement: 


whereupon the incumbent brings 


his bill in Chancery for an injunction, 
and upon the whole of this matter 


obtained a perpetual injunction ; be- 


cauſe it was a fraud to grant the 
avoidance to- over-reach the incum- 
bent with whom he had filled the 


Cure. 1 


If a man obtains a nnd or cove- 
nant by fraud which is not negoti- 
able, there if ſuch covenant or 
bond be aſſigned over to a third 
perſon for valuable conſideration, 
without notice of the fraud, yet 
ſuch aſſignee ſhall not recover, be- 
cauſe the bond or covenant being 


originally got by fraud, tho' the 


covenantee or obligee had obtained 


the ſolemnities of contracting, yet 
having 


LEX.PRATO 2 
having obtained them ſo as they did 

not bind in a Court of Conſcience, 

the contract creates there no obliga- 

tion, and therefore the aſſignee who 

had no title at law, becauſe he muſt | 
ſue in the name of the perſon who . 
committed the fraud, is not intitled =” 
to any relief in a Court of Equity, 

and the rather, becauſe ſuch aflig- 
nee might have gone and enquired 
of the covenantor or obligor, and 
ought in prudence to have done ſo 
before he toolæ his contract as a ſecu- 
ary for m e 


5 hg 


e land by a we» Kale of 
luntary conveyance, and ſuch con- 1 8, Syd. - 
veyanece ſells for valuable confides: 1 Tr | 
ration, the land is for ever bound: — 2 
For this is not like the former caſe, Langham, 
becauſe the alienor does convey an 
intereſt, but the ſolemnity in con- 
tracting in the foriter caſe being ob · 
r by fraud creates -N 
on ; therefore in the caſe of land, 
\i the peſn who e in by the 
tft N 2 voluntary 


© * 


8 


Nur 


EEX PRATORIA,. 


voluntary conveyange ſells to ano. 
_ © ther for valuable conſideration, he 
tres the intereſt in ſuch purchaſer ſo 


as not to be ſhaken. 1. . Siderfi, 
133˙ Rogers ain Ganghom. 


So if B. Ae e of 
by fraud, and quits 
the poſſeſſion to H. and B. ſells the 


land to C for valuable conſidera- 
tion bona fide, and 


without notice, 
. can never obtain the lands 
againſt C. becauſe the fraudulent 
conveyanee with the quitting the 
poſſeſſion transfers the intereſt, and 
9 when C. has obtained an inte- 
reſt at law for his money, bong fide, 


-g”Court, of 12-4300 emf 8 
bil iam lin 


Ati - * 8 


If A. ae . , cone 
veyance. to B. and A. afterwards 
conveys for valuable condideration, 
the valuable conſideration ſhall take 
place. But if B. had firſt cee 


. 1 
wy 
' 
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then his - conveyance ſhould have 

taken place: and in ſuch cafes if 

both conveyances be voluntary, it 

lies only on the priority; for A. had 

an intereſt notwithſtanding his vo- 

luntary conveyance to convey for 

yaluable conſideration, for quoad 

ſuch perſons coming in for value, 

he had an intereſt to conyey, and 

B. having the legal intereſt in him 

could: Hewiſe convey; ſo that the 

purchaſer who firſt comes into the 

legal intereſt upon a juſt and va- 

Wb eee ee 

An to the perſonal eſtate chere/ is 2 | 

. 2 betwwen contracts that 9 
negotiable, and ſuch as are not; 

rake" A that has obtained a fraudu- 

kent contract that is not negotiable, 

25 a bond or covenant, this as We 

laid, creates no obligation in a Court _ x 

of Equity; and therefore tho the 

aſſignee comes in for value, he ob- 

tains a negotiable note by m_ 


$ , 
© 


94 LEX "PRATORITA. 
| and, he actually negotiates it ſor 
value the indorſee of the note ſhall 
have his money of the drawer, be- 
cauſe, he has done a mercantile 
act, and therefore ſubjects himſelf 
to ' thes mercantile law; and it 
would be the ruin of all commerce, if 
the original cauſe and conſideration 
of ſuch notes ſnould inquiredinto, 
and the indorſee has a legal right to 
the note, and a N regiedy at 
law, which a Court of Equity 
ought not to take from him. But 
the aſſignee of a Choſe in Action 
2 C. C. has no remedy at law, or a right 
Ae to ſue in his on name, and has 
»gainft only an equitable remedy, and he 
Eq. ab. fails both in Law - and Equity when 
45. P- 5- the bond is obtained by fraud, and fo 
a. 8 has no right againſt the original 
Chen contractor for the. . 58 4 
522. ] 99 
Caſes. L. put there neee in 
W. a heggtiable contract; and that is 
* ö is ar 
1 tually 


LEX PRATORTA. 


tually negotiated" in a mercantile 
way, there the indorſee ſhall in all 


events have his money, becauſe he 
claims by the mercantile law, and 
it would «put a ſtop to all com- 
mercWf it were otherwiſe; but 
where it is not actually negotiated 
in the mercantile way, as if it were 


alligned as a collateral ſecurity for a 


debt already contracted, there the 


indorſee ſtands in the place of the 
indorſor, and takes the note, ſuch 

as it is, to prop and ſupport his In viridi. 
own intereſt to a debt already con- Tuer 


Turner 
gainſt 
fort. 


come in in the mercantile way C. C. Mis. 
where the note paſſes as ready mo- 07 
ney, ſince the money was advanced 


tracted, and therefore he does not 


before he had the note; and there- 


fore not coming in in the merchan- 


tile way, if the note was fraudu- 
lently obtained, or by gaming, he 
has no remedy againſt the drawer. 


It ſeems that this ſhould be un- 
derſtood of Relief in Equity, for 
| ſo 


95 
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96 LEX PRATORIA. 
ſo is the caſe of Turner againſt Al. 
fort, where the plaintiff had loſt 
the note; and it has been deter- 
mined that an Indorſee bona fide 

3 without notice ſhall recover at law, 

Caan. tho the winner ſhall not. 1% 


Rial. =. 344- Huſſey agarhſi Jacob. 
Caſes, B. 6 | 


* 90% There are further differences be- 
tween negotiable contracts and o- 
thers : for if a man draws a nego- 
tiable note and afterwards comes 
to pay it to the promiſſee of the 
note, and the promiſſee does not de- 
liver up the riote, but pretends to 
have loſt it, having actually before 

_ negotiated it, or if he negotiated it 
afterwards, the drawer muſt pay 
this money over again, becauſe he 
ſuffered ſuch a negotiable inſtru- 
ment to ſtand out againſt him; 
therefore he truſts to the honour ot 
the promiſſee and to his covenants 
if he takes ſecurity againſt it, and 

contributes, by letting the note lie 

1 out againſt him, to the ä 

. 
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AB X PRBFOR GAs 
the indorſee WO has, taken it in 
che way,of trage inſtead of moneꝝ. 
But if a manhas.. bound himſelf in 
an obligation, and alicrwands comes 
to: pay: the mogey, and the, Gbligee 
pretending to have Joſi che hond. 
receives the money: and givcꝭ ar- 
leaſe, this is 2clegal diſcharge t the 
obligor, and tho 2 
either before 0 alterwards; 

ſuch, bond, 4 Cours, of; , 


would never oblige. the Gen 5 


pays it over again, becauſe; the gblir, 
80 has a legal diſcharge, and chere 


8 no. Equity againſt him ta. H it 
over again. And here the 


muſt take his remedy againſt the 
alſgner upon his bovenalts, ong of 
which in theepmmon. courſe vf 
chnveyancingoſgancrally - : 18k!s; chat Appeals, 
chere nis che ſum due on the hond 1 Janes 
on cov enantꝭ andi that he will nog Richard . 
releaſe or diſcharge; it. So il one pf — | 
the: cœobligors pays the money, by and Wear: 
4 third, hand tothe obliges, —— 
no releaſe is., aan, aud dr, har 8 
Vol. II. ment 


"a 


4 to the obligee, and cannot plead 
"Rig fach payment at law, a Court of 


EX PRATORIA. 
ment of the bond is - afterwa 
made to a third perſon without — 


tice of the payment, as a collateral 


ſecufiry for a debt betore contract · 
ed, chere the other eo- obligor as 
not pay the debt over again, be- 
cauſe the aſſignor aſſigned nothing, 
the money being actually paid when 
ſuch aſſgnment was made, and 
— 
» 4 as 
the money hoes a ona 


tract truſted only to the covena 
| of the aſſgnor. In dome Procerm 


Richard May * mee 
e q 


value before payment, there» an 
equitable intereſt paſſes, and, in ſuch 
cakes if the obligor pays the money 


Equity will not interpoſe to- aſſiſt 


him, for he ought not to profit of 


| "Tha 


LEX PRATORIA, 
a perſon. who comes in on an equi= 
table conſideration : and the Court 
of Equity cannot injoin in this caſe 
becauſe the obligee proceeds con- 
trary to conſcience, in as much as 
the obligee after aſſignment is looked 
upon in a Court of Equity as a no- 
minal perſon, and therefore a Court 
of Equity ought not to interpoſe 
where the aſſignee is only ſuing in 
the name of the obligee in order to 
recover his juſt debt. But if the 
obligor can plead his payment at 
law, there it ſeems a Court of Equi- 
ty will not interpoſe to aſſiſt the 
aſſignee, for when payment is made 
without fraud there is no Equity © © x, 
that the money ſhould be paid over fd 33, 
again, and the aſſignee, who had no Sir Robert 
legal intereſt in the Choſe in Action Jacen 


caſe. 
by his contract, muſt take his reme- * © 


medy upon his covenants againſt 7%... 


aſſig _ 
the $26 \ Bargains 
made with 


As to m made with heirs bein. 


where their fathers are tenants for 
a O 2 life 


_ " 


EEX PRATORIM. 
life, the rule ſeems to be this; that 
if the. heirs have a maintenance 
from the father, and ſhould take up 
goods at extravagant rates, the 
Court of Equity will in ſuch caſes 

relieve aſter the death of the father, 
and reduce the bargain to the com- 
mon value of the goods, with al- 
lowance of intereſt from the time 
of taking them up, becauſe it is an 
| oppreſſive bargain, and merely to 
ſupply the extravagance” and prodi- 
gality of the heir. And there have 
been inſtances where the heir has 
been relieved, tho in a former bill 
exhibited by the creditors he refuſed 


to pay the debt, and ſwore he would 


not apply to Equity for relief. But 
if the heir had no maintenance from 
his father, and was turned out upon 
unreaſonable diſpleaſures taken by 
the father, there if the bargain be 
made and not exceſſively beyond 
the proportion of aſſurances, = 
bargain « ſhall "ſtand, becauſe - 

is not to * dh laxury and 
| pro- 


EEX PRATORIA, 
prodigality of the heir but to keep 
him from ſtarving, and ſince” the 
ſeller would have toft his money in 
caſe the heir had died during the life 


of the father, he ought to have a 


proportional benefir for ſuch hazard. 


If a woman bes any convey- 
ance of her on eſtate before mar- 
riage Without the privity of her 
intended husband, or confeſs any 
judgment or acknowlege any ſta- 
rute to affect her eſtate, other than 
ſich as were upon valuable confi- 
deration, they ſhall not affect the 
husband: for this is an apparent 
fraud, and would hinder the domi- 
nion of the e over the wife 's 
eſtate. TONY « 


N. ay they have e it © far 


tor 


Convey- 

ances by a a 

woman 

before 

marria 

os WG 1 5 . 
In viridi. 


2Ch. Rep, 
9, 80. 
ance 
againſt 
orman. 
82. 3.4.5 · 
— 
and wife 


tote | 


To 
M. S. 


C. C. 
that where a collateral relation. 


gives a portion with the wife, and 
the wiſe gives ſecurity to pay part 
of it back again, and then the hug 
um dies without iſſue, and, then 


24 7 the 


Freeman 
P 
C. C. 45. 


Volunta- 
ry Con- 


veyances. 
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the wife ſues in a Court of Equity 
to have the ſecurity given by the 
wite delivered up, the Court hath 
decreed it accordingly, becauſe the 
ſecurity was fraudulent, and paſſed 
no right to the money, and a ſecu- 
rity that ought not to be made 
ought not to be ſued, and this can- 
not be compared to a voluntary 
aſſurance, becauſe there the grantor 
paſſes what may lawfully be given, 
but the wife cannot lawfully give 
any part of that which was con- 
veyed to the husband, and the 
Court of Equity ought to take fuch 
reſolutions as tend moſt efſectually 
to the diſcouragement of fuch 
frauds, and therefore they hold that 
what is diſhoneſt in its creation can 


never afterwards be made good. 


Where a man makes a voluntary 
conveyance with power of revoca- 
tion, and afterwards contracts bond 
debts, or other debts which — 
57 bin 
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«4 5 5 . ' FY yo > > = — 3 
q "A \s * , 
K wt) . 
* 0 * 5 
* * Xx . 
* 
" 
. 
= 


LEX PRASTORIA wy 
ra the perſon, ſuch creditors 
ſuing the debtor- to à judgment, 
ſhall-extend the lands in the hands 
of the voluntary cofiveyancee, and 
make a title in an Elegit to ths 
lands in his hands, notwithſtanding 
ſuch voluntary conveyance, by the 
ſtatute ; but if it be a debt only Stat. 
upon a note, and the note is redu- les 
ced to a judgment during the life f 
the debtor, there the creditor cats - 
govaſiett the vohitteerPbcomſe he | 
abt does not bind the __ hn | 
meerly the en 1 
„ | 
Bet if 2 W. ie « 
volunteer with notice of the bend cd 
debt, it has been reſolved that ſich 1104 
bond debt will not affect the pur- 85 : 
chaſer, for the purchaſer is #6 look So Cu 
no farther than the title, and khe 
bond debt is no pale ef the title ul 
it is placed on the land by che 


chaſed from the firſt conveyatioer 
with notice of his debts by books 
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EEX PRATOREA 
the purchaſer would not haye been 
obliged to look after the payment- of 
ſuch debts by bond, becauſe they 
are truſted upon mere perſonal ſecu- 
rity which the creditor muſt com- 
pel the perſon to pay, and, are no 
mg 3 the _ 5555 


. 


. 
oh would be turned into real 
- Geurity in a Court of Equity, and 

© creditors wauld embrangle the title 
where they had not taken ſecurity 
upon it, and: the volunteer js juſt in 

the place of the firſt conveyancer, 

- a therefore the debts of the ſirſt 
Donveyancer ſhall no more hinder 
cred the.:fale and come upon the pur» 
ms | chaſe money, than if the firſt con- 
* mM yeyancer; himſelf had ſold, ſ 
© ” ben the ſale is made by the volun- 
teer, the firſt conygyancer then ld. 
— his creditors, N 
e 


King v. 


* 
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| Former . Was "held "in 7 18 the la vital, 
Court of vuity 2 che if a 8 C.C. 24; 
made his will and FI deyiſe : {eve V. poſi. 
ral 45 and afterwards Ac 

that the perſonal, eſtate would, not 
9 5 had a diſcour O ith. * 
heir touching his e 
charge the real eſtate with dhe! 4 
gacies, but 05 to do i upon 
the promiſe of the heir, he 
Would ſec them 0 ed, t 


1e 


418; e | 


But now 4 ale | Patiſh Str 


of the Court Have been, that no — 2 


ſuch patol promiſes fhall charge the Philips. 


eſtate, for if the eſtate be Charged — 


it mt be charged by the will of feſſe3 * 
the teſtator, and there can be no Vide 4 
will without the ſolemnities requir- 

. ed by the Statute of Fra and 
Pexjuries, and if parol proof f.of 4 

1 nature” be * the will 
vol. =. 


o 


4 


Rutton 
againſt 
aſters. 
bs $0 
G1. 
Bodwin 
againſt 
Roberts. 


are in writing would be c 


there was nothing 
ground it; but if the heir confeſ- 


LEX PRATORIA. 


by evidence that is de hors. And 
they have now. come to a ſettled 


rule in a Court of Equity, that a 


will in writing can never be al- 


tered or changed by any parol 
proof, for tho' they will read parol 


proof to fortify any natural con- 


ſtruction that riſes from the words 
of the will, yet they will never 
read any parol proof to make an 
alteration in the will, or addition to 
it, and if this ſhould be admitted, 
it would be a charge admitted 
meerly on the parol proof where 
in the will to 


ſes the promiſe, then it ſhould ſeem 
that a Court of Equity will decree 
it, for then there is aber cabs 
Perjury. | 


So alſo if a will be obtained by 
circumvention and artifice, yet 
the teſtator had Animus 7. hank, 
the Court will never look back i in- 


to 


LEX PRETORIA. 
N of procuring the will, 
in ede, where z man is 
trepaned by any falſe acts to the 
departing from his intereſt, there 
the, Court will ſer them aſide, he- 
cauſe the grantor. Parts with no- 
h 2 he fr 9% a fair intention 
15 25 the grantee Tee 


taudi at the tie the will was 
made, and if they ſhould go back 


wills, they foreſaw that it would car- 
ry them to conſider, whether fuch 
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than whether he had Avimes * 


to the procuring cauſes of ſuch 
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EEX PRATORIA 0 
7 55 rm be confidertd to 


67 7 5 ee he 

their coming into poffeffion, there | Salkeld. 

was f reaſbn 0 kelieve, becauſe denn. 

the aſſignee was not chargeable at 

law, and the leſſor had his origt- 

nal ſee agaiift the leſſee and 6 

his exec ors, as he hae ene, 1 

impeached, and che : 
Rok ir en 


under d obligation 

e Ir wh in 4,2 
aſhgmnient, J neſs. 
1 ech La e + 01:4. 


Hove, 0 (6 ee my I 


age, that he war KY 22 Ba 


of the money or eſtate worn f againſt 
to tig Fadüt, Tuch * agreement vill bun vo- 


be leb Aſide in a Court of at of 0 19 850 . 
| becauſe” it“ 1s for the file the — — 
eule, and + All Prekerage eons 2 45 
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110 LEX PRATORIA. 


tracts for procuring of marriage 


with any woman whatſoever are 
void; and notwithſtanding the bond 
is coloured with the troubles and 
pains in making the match, yet it 
is a void contract in 3 
Equity. 


If there be deb 6K with 
r- remainder in tail to the ſon, and te- 
** nant for life ſets the lands for a 


tail. 


Hanoing longer term than he has power to 
inſt male, and the perſon who takes 


— 


In albo. the leaſe makes improvements, and 
Ee ab. the 2 fol who is * 
25 10. of che lett ent, ſtands by, and nc 
either encourages, or does not for- 
big chem, the tenant ſhall enjoy his 


" » term; For qui. tacet conſentire vi. 
' detur et qui putaſt et en, 
| Na oral = 


eee eee HY 
wike's daughter, to whom he was 
| indebted to the value of the 
1 
husband, 


Freer —— p r . foe os wa W v @ A a af ru 


EEX PRATORIA.. 
busband, makes. him a verbal pro- 


miſe to pay him 4000 J. and pays — 


all but 1500 J. and ſome time at- 


terwards ſeals a bond to the hus- f 4. 
band for the 1500 J. and ſhews it, x 1 By. 


together with his will, to the hus- _ 


band, but does not deliver it, but Chan. 
keeps it by him till his death, and 37* 


then it is found with his will. He 
has ſeveral Creditors upon ſimple 
contract, who takes out admini- 
ſtration, and the husband becoming 
a bankrupt, his creditors exhibit 
their bill to have the benefit of the 
bond : the Lord Harcourt decreed 
that this bond was to be looked 
upon as a voluntary contract, be- 
ing not made in purſuance of any 
obligation in writing on the marri- 
age, nor put into the power of 
the huſband, and therefore it was to 
be looked upon as fraudulent and 
void qunad the creditors, even upon 
ſimple contract, but good againſt 
legacies ; becauſe a voluntary con- 


ti LEX:PRATORIA 
xn in he iſe of th taſte 
prior to the will. 


A C1 7 A man bacoitils a factor to the 
l. Eaſl-India Company, and enters into 
albo. articles for the due management of 
dia Com- their affairs, and likewiſe gives a 
Pary bond of 2000 J for the perform- 
Havel. ANCE of the articles. In the articles 
r 5* his executors and adminiſtrators are 


againſt only bound, but i In the bond his 

* 2 heirs are taken in. Some few days 

— afterwards, being to go to the Eft 

Chan. Indies, he makes a ſettlement of his 

395 eſtate, and limits a term for the 

raifing of 5000 J. portion for his 

only daughter, and then departs the 

kingdom. A gentleman to whom 

the daughter ſhewed the ſettlement, 

and who adviſed with Lawyers 

upon it, * afterwards married her, 
\ having their opinion the portion 
was well ſecured. The lady af- 

terwards dies without iſſue, and 

the husband having adminiſtred to 

her, brought his bill for the portion, 
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LEX PRETO RI 113 
and had it decreed to him- The 
EaſteIndia Company, v F 
to the value of. 26900 J. were, em- 
bezelled by the Actor, brought their 
bill co have the ſaid ſum; out, of his 
real eſtate, and: i was decreed that 
the real eſtate; ſhould be charged no 
further than with the ſum of 2000. 
which was a Len it by the 
being no charge upon it, it vas. ſub- 
jet to the proviſion made ſo the 
daughter, it being fairly made 
and intended at the time a the 
factors going n, Ses. Clear | 
againſt Littleton. M. 8. 

Notice of the Plaintif's title to the 
agent or purchaſer for another, and Ch tk. Ca. 
likewiſe notice to the party or attor-, 3 
ney that peruſes the title, is notice again 
to the party himſelf, becauſe pre- 


ſumptive notice to the party. 70 8 
Snelling 
A Decree in a Court of Equity 2gzinft 


for money does not bind e — 


ſer for valuable conſideration! ith- Grefwold 
Vol. II. Q out 41 


C. C. 13 


In il, 


163. 4, 5. 
Clave 
againſt 
Littleton 
and o- 
thers. 
Prec. 
Chan. 


305. 


her, brought his bill for the portion, 


EEX PRAÆTORIA. 


tract in the life of * teſtator is 
prior to Fg will. 


A man begeines a factor to the 
Eaft-India Company, and enters into 


articles for the due management of 


their affairs, and likewiſe gives a 


bond of 2000 J. for the per form- 
. - ance of the articles. In the articles 


his executors and adminiſtrators are 


only bound, but in the bond his 


heirs are taken in. Some few days 
afterwards, being to go to the Egft- 
Indies, he makes a ſettlement of his 


eſtate, and limits a term for the 


raifing of 5000 J. portion for his 
only daughter, and then departs the 
kingdom. A gentleman to whom 
the daughter ſhewed the ſettlement, 
and who adviſed with Lawyers 
upon it, afterwards married her, 
having their opinion the portion 
was well ſecured. The lady af- 
terwards dies without iſſue, and 
the husband having adminiſtred to 


and 


„ —_ 
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LEX PRATO RI 4. VP 3 
and had it: decreed to him. hin. The 
EaſtsIndia Company whoſe gods 
to the value of. 26 J. were em- 
bezelled by the ®cor, brought their 
bill co have the;faig ſum out of his 
real eſtate, and: ix was decreed. that 
the real eſtate, ſhould be charged no 
further than with the ſum of 20004. 
which was a Lien upon it by the 
bond and quaad the reſidue, there 
being no charge upon it, it Was ſub- 
ject to the previſion made ex the 
daughter, it being fairly made 
and intended at the time of the 
factors going 2 Sea. ME: 
againſt . M. 8. 

Notice of the Plaintif 's title to 955 
agent or purchaſer for another 400 1 z. er "i 
likewiſe notice to the party,or attor · Pier, 
ney that peruſes the title, is notice ae 
to the party himſelf, becauſe pre- 


78 
9121 


ſumptive notice to the party. 2 C. C. 
47. 
Snelling 
A Decree: in a Court of Equity again 


for money does not bind a parks. — 


ſer for valuable conſideration! with, Grefvole 
VOI. II. Q out Mandan. 
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LEX PRATORIA. 
out > ord of the decree, no more 


at law, and is 
! the ſame footing as a judg- 
ment at law; but if it be a deeree 
in Nem there it binds the pur- 


chaſer, ” the vendor con- 
veys no title, ſince the right of the 
land is d away to another, 


and therefore the Plaintiff has 2 
title by the Decree to carry it into 
execution for the land, into whoſe 
mne | 


„e Av Adminiſtrator dis 
bond debt (without notice) where 
there was a decree for a ſum of mo- 
againſt the inteſtate, and hav- 
ing no aſſets he was obliged to pay 


ue, — 


Powers in any Settlement are a 
refervation of ſo much dominion 
over the eſtate itſelf which is ſet- 
tled 


LEX PRATORIA. 
tled or conveyed. This power being 
a reſeryation.of ſo. much dominion 
over the eſtate, if the party to 
whom the power is reſerved ſhould 


ee ee — 


quired by the power are not com- 
plied with, yet the Court of Equity 
would ſupply them, becauſe the party 
having 
may do, as far as his power goes, that 
Which every owner may do with his 
eſtate: Indeed he cannot go be- 


yond the power to charge it far- 


ther, becauſe beyond the. power the 


eſtate is ſettled, and therekine fo-the 
out of his power ; but as far as the 

and extent of his power 
reaches, ſo far a Court of Equity 
will ſupply the defect of all cir- 
cumſtances. Becauſe in a Court of 
Equity the circumſtances are looked 
upon as guards for the better execu- 


tion of that power, and to prevent 


Q 2- „e he 


dominion over the eftate he 
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the party that has it from any cir- 
cumvention or ſurprize, and the 


Court of Equity will. ſee that the 


party is not circumvented or ſur- 
priſed in the execution of ſuch pow- 
er. And therefore all circumſtances 


that guard it are in that Court un- 


Freemen, 


neceſſary where there are no other 
perſons concerned but thoſe that 
claim under the power, and thoſe 
that claim under the ſettlement; 
becauſe thoſe that claim under the 
ſettlement do likewiſe claim under 
the power, and therefore they have 
the full beneſit of the ſettlement 
which they contracted for, tho the 
power be executed upon them. 
Hardreſs, 411. to 417. Edwards 
againſt Slatar 3d. Ch. Ca. 55: 
Bath againſt Mountague. 2 C. R. 
417. 1 Ch. Ca. 159. Wilmore againſt 
- Kenvick, 263. Smith againſt Aſton. 
Eq. ab. 345. p. 14. — 75 
3 Keble 551. * | 


52. Where 


the execu- 
tion of 2 
power to 
make 


good. 


Therefore if the power be.to be 
executed for the payment of Debts 
in 


LEX PRATORIA 117 
in the preſence of three credible wit- 
neſſes, and it is executed for the 
payment of debts in the preſence 
but of two, if there be no con- 
veyance of the land itſelf, or no 
perſon appointed for the execution 

of the power, there a Court of E- 

quity will ſupply it by their decree, 

and order it to be executed by the 
perſon intereſted in the ſettlement ; 
becauſe they all claim under that 
power. But if the power be to be 
executed by a will in writing, there 

it muſt — the circumſtances re- 
quired by the Statute of Frauds 

and Perjuries to a will in writing, 

that paſſes lands, becauſe otherwiſe 

it is no will, and therefore cannot 
charge the lands as a will, ſince 

ſuch wills are, made void by the 
Statute, and therefore the Court 

of Equity cannot break in upon — _ 
thoſe: Solemnities. 1 C. C. 176. 

Pit againſt Pelham, 3 Ch. Ca. 92, * 25. 
ha again . a a 


| 283. 


If 
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Tf there be tenant for life. of 
lands, with remainder to his firſt 
and other ſong, in tail, with power 
to tenant for life to charge 1000 /. 

upon them, by deed executed in the 
preſence of three or more credible 
witneſſes, and tenant for life ſhould 
mortgage the lands by leaſe and 
releaſe for the 1000 J. to A. with- 
out any recital of the power in the 
preſence of only two witneſſes, the 
Court of Equity would compet 
thoſe claiming under the ſettlement 
to ſupply ſuch defective convey - 
ance, becaufe they claim under the 
power, and have the whole benefit 
of their part of the contract, not- 


— 1 — 1 *** n 1 n R r 


withſtanding the charge. 


Purcha- 


But if tenant for life ſhould in 


— caſe mortgage to B. reciting 


a po 


of, and with all circumſtances re- 
| quired by the power, and without 


6 
| 
| 

the power, and in execution there- | 
( 

notice of the mortgage to A. there | 


B. 
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LEX PRATORIA. 
B. would have the legal intereſt 


by the uſes created in the firſt fet-" 
tlement, and ſuch uſes' would ariſe 


by law out of the eſtate conveyed 


to the grantee, and therefore will 


119 


be a legal title to B. notwithſtand- 


ing the conveyance to AH. could 


prevail in a Court of 


Equity, be- 


cauſe B. had the legal title, and 
was equally a purchaſer for valua- 


ble conſxdcration without notice. 


Bur if B. had notice of the fiſt 


mortgage to A. then he would come 


ban prevail. 


Again, if ſuch mortgagor had 


conveyed to A. by Fine or Feoff- 


ment, ſuch Fine or Feoſſment would 


have diſplaced the remainders, and 
precluded the mortgagor from the 


execution of his power, and conſe- 


quently the ſubſequent mortgage 
to B. tho he came in without no- 


tice, 


in with an ill oonſcience into the 
eſtate, * as rr. 


* 
1 2 » . 
* 2 of '# „ 1 
% C3 4 


* 


mortgagor by his fine or feofiment 
had conveyed the fee, and had no 


EX PRATORIA: 
tice would be bad at law, ſince the 


power to mortgage; but if it were 


by bargain and ſale, or leaſe and re- 


Jenkins 
againſt 
Kemiſn. 

1 Levinz. 


leaſe, that paſſing by law no more 
than lawfully . may paſs, con- 


veys an eſtate at law in fee to the 


mortgagee during the liſe of the 
mortgagor, and therefore does not 
preclude the execution of a power 
in groſs, which is to ariſe aſter the 
death of the mortgagor. But if it 
were a power apendant, that is to 
ſay, a power that is to be executed 
out of the eſtate, as a power to 
make leaſes for 21 years, org for 
life, there a bargain and fale, or 
leaſe and releaſe would hinder» the 
execution of ſuch: power, becauſe i it 
conveys away the 5 to which 
heb Ae is annexed. , 


11 is held in Sirfbarler Kemiſ $ 
caſe, that in a marriage ſettlement 
not only the husband that is tenant 

for 
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LEX PRATORIA. 121 


ee e marriage. Who are 
for life, the iſſue of the marriage, — 


but a remote remainder man that f marri- 


is not an iſſue of the marriage, ſhall age ſeule- 


ment 


be looked upon as a purchaſer under 
the marriage ſettlement, becauſe all 
the contractors equally agreed to let 
in his intereſt, and the contract is 
meritorious, ;:- and x therefore mall 
ſtand good to every parſe intereſt- 

ed in the e, | . 


"= 


Brother obliged to provide for 6 pre 


brother, Plow. 306. b. but my gen 


were contingent eſtates to the fuſt b. Red, 
and every other ſon of the marri- fe 


age, and the truſtees ſhould join Chan; 
with the father to deſtroy their rs W. 


intereſt before ſuch iſſue were had, 28. 
that the Court ot Equity would ſet 

up the ſettlement againſt the truſ- 

tees, and all perſons claiming, under 
notice, of ſuch contract, becauſe 

the conveyance was made. with an ill 
conſcience to deſtroy the ſettlement. 
Vol. II. K But 


Lord Hareourt has held, that if in Ea . 
ſuck marriage ſettlements there . * 


5 


2 
Kz⸗ 


LEX PRATORIA. 


122 
rns But if there was a remote contin- 
Pigot. gent remainder, and after the death 
13. — of the wife winhout iſſue, the hus- 
* band and truſtees ſhould join to de- 
1 Ch. Ca. ſtroy ſuch contingent remainder, or 
1 Chan. à Court of Equity would not ſet it 
bee 134. up; becauſe tho the parties have a- 
342. p. 2. agreed to let in ſueh an intereſt, yet 
p rotud ii ills intereſt, and 
Green- ſubject to be barred at law, by tat 
e. husband and truſtees joining 
C.R.:r. fine and feoffnent, and there was 
* R. no ill conſcience in making uſe of 
£4. b. that power, ſince it diſappoints no 
Parry : body that had originally paid price 
loa i in anus the contract. 
1 C. | 
Sb 80 whtere arent-charge was — 
-ganſt edto truſtees in truſt for the father 
Bath a- and mother for life, and after for 
g-nit the firſt ſon and the heirs male of 
S. C. C. his body, and after marriage and be- 
2536. R. fore the birth of the firſt ſon, all the 
47. parties intereſted ſold part, Cc. the 


truſtees were decreed to make it 


good. C. C. 48. 9. San. wann 
Lord Derby. M. S. * 
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LEX PRATORIA. 

If there be tenant for life with a 
remainder in tail, and tenant for 
life has a power for making leaſes 
under certain terms and reſtrictions: 
if the tenant for life makes leaſes 
for valuable conſideration for money 
bona: fide paid, or for valuable rent 

„ or as a proviſion for 
younger children, there if all the 
circumſtances of the power are not 


purſued, the Court of Equity will 


relieve, as it does when any other 


is made; for ſince the tenant's 
defective Execution of a Power 


for life has a dominion” in (tanto 
over the remainder, the not execu- 
ting the conveyance. according to 
the exact terins of the power, is no 
more than a defective conveyance z ; 
and when a defective conveyance is 
made upon a good and valuable 
conſideration the Court of Equity 
always does relieve. But if ſuch 
perſon makes a voluntary leaſe; if 
it be not purſuant to the power, a 


an. of Equity will not relieve, 


be- 
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Volun- 
teers re- 


lieved. 


LEX PRATORIA. 
becauſe the conveyance being defec- 
tive and upon no valuable"confide- 
ration, the Court of Equity cannot 
ſet it up againſt the perſon who has 
the legal eſtate in him; for he that 
claims under the power can have 
no better title in a Court of Equity 
than he has at Law, ſince there is 
no valuable conſideration to — ir 
up in a n of „ 

wen 
Bus — are two — in which 
a Court of Equity will relieve the 
perſon: who eee a VO») 


b Weeds: e 2b hos 


The firk, f is, —— i the: 
terms of the power — im- 
— to be executed; 
for a Court of Equity relieves a- 
gainſt all manner of accidents, ſince 
mainder man to take advantage of 
them; therefore if a remainder man 
makes a conveyance, with a power 
of revocation, in the preſence of 
| four 


i 


LEX PRATORIA. 
four Privy Counſellors, and he is 
ſent by the King to Jamaica. where . 


that circumſtance. becomes impoſſi- 


ble, there Equity will allow him 
to revoke without it. "IF 


whees'ithe! rendllates 
man gets ; the ded inte poſſeffion 


12 5 


and will not allow the tenant fr 


life to have a fight of it, there the 


tenant for life may erece oon eqn 
ces, and tho he does not purſus 
the terms of the power, yet the 
Court of Equity will relleve, be. 
cauſe the remaimder man ſhalk bot 
take advantage of his*own wrong, 1 
by with- holding Har the rey 
for -'Bfe""the ficht of his” ori 
mo... is, 1110.4 8. DAG did gi 
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126 LEX PRATOR14 


2 8⁴¹ [ons ; 10 
2 Will, mae, duet. 


dere, The ft 9 to be conſidered 

— 1s, the marſhalling the aſſets. And 

182. 763. if there be, bond. creditors, .. and 
gg uors by, ſimple contract, Aa te 
bond cxeditors ſweep ae: all the 


qi cannot gaxro Fg k 
Ny: TD hen. if. it | 

&#edicors chibit their, Bill . 
2 heimeend executors, and 
| ta have. them 
e bond, a Court of Equity 


ign 

will order the bonds to be affigned 
to a truſtee for the uſe of the ſimple 
contract creditors, who may ſue the 

heist dau- upon the bonds, in order 
to recover _ value of the money 
due on the bonds to ſatisfy the fim- 
ple contract creditors. 


But 


LEX PRETORIA. 17 1 


But as to legatees ths is a « 2 Salkield 4 
ſtinction. For if the legacy be upgn fle, L 
meritorious conſiderations, as in ſatis- a ag; ainſt 
faction of a debt, or as proviſion — | 
for younger children or'grandchil- 8 4 
dren, then Equity will marſhaf the 1; 54; 28 228 
aſſets in the ſame manner for ſuch 2 Ch. K 
legatees as for ſimple contract cre- 1 Ch. C. 
ditors. And it hath been faid, that 573257 
if duch marſhalling of dhe aſſets Sti zi. 
would totally deſtroy or eat up the 
eſtate of the heir, that Equity in 
favour” of the heir, will apportion 
the lands, ſo as to give both the 
heir and the legatee a ſhare: which 
muſt be in this proportion, viz. that 
the heir muſt have as much as all 
the legatees taken together. For 
ſince he is not diſinherited by the 
will, the value f hat deſcends to 
him muſt be +Igaked upon as his | 4 
proportion, for e leaving ig was as | 1 
much a deſigned proviſion for the g 
eldeſt ſon, as the expreſs deviſe was 4 
n the younger - children, and | 4 


there- . 


128 LEX PRETORIA: 
therefore he muſt abate pro rats 
out of his proviſion in the ſame 
'-  _ magnner as each of the younget 
children are to abate out of their 
reſpective proviſions, there not be- 
example, if A. dies indebted by 
bond in 5007: and leaves an eſtate 
of 250 ll a year to deſcend to B. 


bis fon, ſubzect to that char e, and 
ſon, 


deviſes 300 J. to C. his 
| and 200 L 40 D; his third fon, and 
1 the bond creditor recovers out of 
[ the perſonal aſſets his 500 J. C. and 
. D. che younger ſons may exhibit 
$3 their bills againſt the heir, executor, 
and bond creditor, to have an aſſign- 
ment of this bond, and their tate- 
able part of their legacies, and the 
manner, B. mut dave e 
250 l. out of thaland g 
pr proportion — there 
mult be 250 l., more pid to the two 
ſons, to be divided in pro- 
portion as three is to twoz becauſe 
SG IR) | the 


bh es N8Þﬀ_Hzay Ss med OR ao oa CS 
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LBX- PRATORIA 
the, bond was a charge upon the 


had, as well as, the perſonal aſſets, 


and therefore in Equity ought to be. 


paid. equally out of each fund, that 


is to ſay, 250 J. out of the perſonal 
aſſets; and 250 J. out of the land, 
which leaves the heir Ik as mag 
as both the legatees. 


1 * 


"Ine if the 3 for the heir 


be ample, there the whole legacies 
ſhall be paid to the younger chil-, 
dren. And the proviſion for the heir 
is looked upon in a Court of Equi: 


ty to be ample, where there is as 
much left in reſiduum for the heir 


as is taken out for a proviſion for. 
all the younger children and lega- 
tees, and in ſuch caſe the legatees 
ſhall are their whole Eeacies. an 


But if the legatees were volun- 
teers, , or colateral relations, fer 
whom the teſtator was not obliged 
by the law of God and Nature to 
provide, there is no marſhalling the. 

Vol. II: S aſſets 
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LEX PRATORIA. 


for a Court of Equity never inter- 


poſes but in favour of perſons that 
mim — 8 | 


In like manner if che bands 
ditor reſorts. to the land for his 
debt, and B. the heir pays it, and 


takes an aſſignment of the bond, 
and then endeavours to ſue the Ex- 


_ ecutors, and load the perſonal aſſets 


with the whoſe debt, then the 
Court of Equity will not ſuffer him 
to break in upon the proviſions for 
younger children and legatees, but 
according to the above-mentioned 


proportion. But in theſe cafes the 


heir onght to take care upon pay- 
merit of the bond to have a legal 
aſſignment of the bond, fo as to 
leave a Lien on the perſonal aſſets at 
hw, for otherwiſe a Court of 
Equity has no foundation to re- 
lieve the heir. For if the bond 
ſtands once as a fatisfied bond at 
law, the perſonal aſſets will be only 


ſubject 


aſſets in favour of ſuch legatees": 


» © V 1 CY 1 


4 LEX PRATOREA. 
i chero- 
in this caſe the heir muſt take 
* and take an aſſignment 
bond before. judgment be ob- 


131 


2 C. C. 4. 


tained againſt him on the bond, -fop ,,,,,,. 


ſi tranſit in rem judicatam 
inſt 
him, it becomes a Lien — 


l 
* | 
y, W 6 harges th 
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N Th 2 N 5 "Far: 
5 Vica vorſa, if there were no 
bond creditors in this caſe hut all 


ous. 


the debts were u 
pon ſimple con- 
em&,the-fimple — 


muſt recover out of * 

diſcharged bothbef:the; debes: Ant 
legacies, becauſe there is in this 
caſe no foundation for 2 Court of 


Equity to marſhal the aſſets in fa- 


voup of the legatees, ſince there is 


no Lien upon the land in the hands 
ſtanding on the foot of the ſimple 


contracts. For the 

ground that 

quity goes upon — 
8 2 aſſets, 


132 


2 Salkield 


416. 

Hern 
againſt 
Merick. 


2 


LEX'PRATORIA. 
aſſets, is, where the perſonal eſtate, 
that is ſatisfaction for 'creditofs and 
proviſion for younger children, is 
fwallowed up by that which is an 


Onus on the heir, there they will 
| marſkal the aſſsts. So where tho pro- 


viſion of the heir would be ſwallow - 
ed by the Ona on himſelf, which 
is alſo a legal Lien on the perſonal 
aſſets, there they let him come on 
the perſonal et in the lame pro- 


3 elke d Ee. 
| 100] 31 FIT 2 Wir * 213 
 #-ſeized:in ice and indebtedby 


bonds, — his will legacies to 
his younger children (whoin he had 
otherwiſe provided for before) and 
deviſes his land tos his eldeſt ſon in 


tail whom he alſo made |executor. 


The eldeſt ſon pays the bonds with 
the perſonal eſtate, whereupon the 
legatees, in the place of the bond 
eredlitors, bring their bill againſt the 
real eſtate to be paid out of it, and 
the bill was difmiſſed, Firſt, becauſe 
wier there n un erpreb Jpocif 


(229218 legacy 


LEX PRATORIA. 
legacy of any particular thing they 


do not commonly break into fuch 
| ſpecific legacies im favour of the 


pecuniary legacies: But ſecondly, 


becauſe the children in this caſe be- 
m4 provided” for 'in the life of the 


their legacies are not upon 


meritorious conſideration, and there- 


fore according to the former rule, 
being mere volunteers, 


eſtate/, 30 „ N 


* 1 
1305 20 h 91 2 We” 


they are 
nas to induce + charge on the real 


133 


Having cauſthered ow ue How the 


to be marſhalled, the next thing to 


eſtate is to be 
eee e PAP 


m Sic d f, ©: i 149704 


A in the ich pads Fu man 


mortgages his eſtate and dies, the 


heir of the mortgagor may demand 
the benefit of the perſonal eſtate 
aſter all debts and legacies paid, in 
exdneration of this 12 tho 
there were an expreſs deviſe of the 
8 reſiduum 


perſonal 
eſtate i is to 


be conſidered-is; how the perſonal be 5 


194 AEX PRATORIA. 
reeſaduuum to the executor, and 
ther the eſtate at au were 
charged, yet an action of — 
might he braught for the money, 
and fings this is a debt it is like all 
other debts, to be paid by the exe: 
cucor, and by conſequence the de- 
viſe of che reſduum b only alter 
debts paid, which is exproſſo eorum 
g tacite inſumt et 2 
muſt pay this debt out of ches par, 
ſonal eſtate before he can be enti⸗ 

ttnleg to the reſidue, 8 
= * end; 1 4113 Polls At (74-9003 
Gower I a man mortgages his lands, 
agkinſt and deviſes all higjeGate to J. S. or 
Mes. appoints him to be his heir, the 
SS. perſonal eſtate ſhall be applied in 


Prec. © EX@nerating of the mortgage, be- 


' cauſe. the heres: fadbus comes in 
before the hares natur by tho will, 


and it is the intention of the teſta- 
tor that he ſhopld haye all the pri- 
vileges of the heres watus, and to 
ak 28 


 $% & . 
SAL >» : 


EEX PRATORIA 13 
as his repreſentative in tlie real 
> Bay and by conſequence that the 
perſonal eſtate ſhould diſcharge all 
debts due on the real eſtate as if it 
a | 


But if there be an expreſs clauſe M. 8. 
to exempt the perſonal eſtate from in, 
the payment of ſuch debts, Of Brooker. 
words tantamount, there the. ad 2. 
lies upon the heir, becauſe it is the = 2 
will of him who has the dominion II. s. 
over both eſtate, rhat the real eſtates Gower 
ſhould be charged i in ſuch manner. Mead. 


a. wo of at eat Gr Sen 


And therefore as was aid befre, 28 54 
if a man  mottgapes his lands 
and deviſes all his tate to J. 8. or 
appoints him to be his heir, the 
perſonal eſtate ſhall be applied in 
exonerating of the mortgage, be- 
cauſe the heren futur comes in- 
ſtead of the heres natur by the 
will, and it is the intention of the 
teſtator that he ſhould have all the 
privileges of the heres narus, and . 


to 


SAS 8. 
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LEX PRATORI A. 
to ſtand in the place of the teſtator 
as his - repreſentative .in the real 
eſtate, and by conſequence, that. the 
perſonal eſtate ſhould diſcharge all 


_ debts due thereon, as if it had de- 


ws 6 


ſcended't to the heres natus. 


But . this dillindion takes 
place ; if a man mortgages his land 
We” then deviſes it to J. S. or to A. 
for life, the remainder in fee to B. 
there ſuch eſtate does tranſire cum 
onere, forthe deviſor deviſes nothin g 
elſe but the reverſion after the charge 
ceaſes, and by conſequence if the 
executor were to exonerate, that 
would be to enlarge the legacy be- 
yond the intent of the teſtator, and 
therefore the deviſe of the real 
eſtate, to a particular perſon, in this 
manner, does amount to an exemp- 
tion of the perſonal « eſtate from -this 
debt, becauſe it is a deviſe of no 
more to ſuch a deviſee, than what 
that eſtate would amount to after 
ſuch debt is paid; and therefore if 
a Court of wo ſhould decree 
the 


AY we n „ Uo 


LEX P R * vo RTA. 
the executor in this caſe to cxpncrilts, 


it would ſwell the legacy: beyond 
the intention of the teſtator ; - fo that, 


in ſuchcaſe, if the mortgagee, having 


a covenant on the- perſonal eſtate, 
ſhould recoyer his debt out of it; the 
executor would have an equity 
againſt the deviſee to have er 
ka 1A from Nen. | 1 Va, 


. 
if; A man 8 Janis. oe ws "= 
payment of 'debtz and legacics, and Hall 


deyiſes his perſonal eſtate. to his exe- 3 


cytor, yet. fach: perſonal eſtate hall bet 
90 in exoneration of the real, be- 349. 359 


cauſe the remainder after, the; debt = 
and legacies goes to the Reitz, and Sud 


againſt 


the perſonal eſtate. is the naturaꝶ fund Elli. 
for the payinent of the debts and le- 0 C 


gacies z. and in this caſe the deyiſd to — 
the executor ſeems to be no mote Cu- 


than ſurpluſage, fince the perſonal San 


Ox e 


eſtate would have gone wn ag Mill 
out ſuch deyiſe; |. 2 


1 Lev. 203; contra/& diſtinQion e oy and 
an adminiſtrator. But now the rule is to make the perſonal 
eſtate ſubject to the debts, notwithſtanding the Appointment 
of an'executor, 1 Chan. Caſ. 297. | 


Vol. II. T But 


Ex PRETORIA, 


MI. S. t if a man Jeviſes POIs 


See, 3- payment of debts and legacies,, and 


2222 the overplus to the heir, or to the 
Belo, heir and a ſtranger, there the per- 
_— ſonal eſtate in the hands of the-exe- 
12: cator ſhall never exonerate thei real, 
718. Gil, ſo deviſed, as they call it in Chan- 

ep. ,£q- Cery, out and out; for the overplus 
1 is deviſed in ſuch caſe as a pecuniary 
—_— legacy, ang: not as a real eſtate ; and 


ſenſe, "fo to the intention of 
the teſtator z and that can only be; 
by taking the debts and legacies out 
of the price and value of the lands, 
and therefore it would alter the in- 
tention of the teſtator to caſt in the 
perſonal eſtate by way of exonera- 
tion. we tg A fg 20 ＋ 8. 


* fa a deviſes lug r they pay- 
- — ment of debts and legacies, then 
208. 40. deviſes the reſidue of his perſonal 
.. eſtate to a ſtranger, and not td the 


72. | executor, 


\ 


LEX PRATORIA, 139 
executor, ſuch deviſe of the refiduum 5 
muſt then be taken as a legacy of the 
perſonal eſtate, not before bequeath- 
ed to the legatees; and therefore 
that being conſidered· as legacy, it 
cannot go in exoneration of the real 
eſtate, ſince the teſtator, Who had 
dominion over both ee * diſ- 
poſes of it. 


So if a man deviſes lands for the Thid. Hall 
| payment of debts and legacies, and g_ 
deviſes a. ſpecific legacy, or any 7 Chan. 
certain ſum of money ta the execu- — 


tor, this ſhall not go in exoneration ven . 


of. the real eſtate, for the ſame rea- adde. 
ſon. C. C. 43. 2 C. C. 236. Chinon 


2 * 
If a man deviſes lands for the pay- Prec. 
ment of debts and legacies, and de- Chan. 
viſes the reſidue to J. N. his ne- 
phew, at the age of twenty-five, 
and afterwards deviſes the reſidue of 
his perſonal eſtate to J. N. and 
makes J. S. his executor; the per- 
ſonal eſtate ſhall exonerate the real. 
"A | So 


„ LET NN Kron IA. 
Doleman' 80 that if 1 N. dies, the executor 


. or adminiſtrator of J. N. ſhall not 
Ven. have the perſonal eſtate, but it ſhall 
Sid. be applied to the payment of debts 
of — . and legacies in behalf of the heir of 
Chan. J. N. Becauſe the deſign of the 
* will was to build up the family in 
* N. and his heirs, and that as 
much of the real eſtate as was pof. 
ſible ſhopld be preſerved in J. N. 
and his heirs; and therefore it muſt | 

be. ſuppoſed in a Court of 
that the intention of the teſtator In 
deviſing the reſidue of the perſonal 
_ eſtate to J. N. was in order to exo- 

nerate the real. 


2 Salkeld If the 88 mortgages his 
. . lands, and covenants to pay the 
againſt. mortgage- money, and the land deſ- 
Eq. ab. cends to the father, and the father 
309: P. 2. dies, leaving a perſonal eſtate of his 
_ own, it ſhall not go in exoneration 

, of the mortgage of thoſe lands deſ- 
cended to the grandſon, becauſe the 
feen eſtate of the father was not 


liable 


JJ. TT To. 0% 
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LET PRATORIA, + at + 


lable to the grandfather's debt,” and 
there is no equity that any part of 
the perſonal fortune of one ſnould be 


applied in exoneration of the debts of 


another. But it ſeemns that if the grand 


father had left aſſetts tothe value of the 


debt, and the father had converted 


the father's perſonal eſtate had been 
liable to the payment of the grand- 
father's debts; and the grandſon 
could in ſach' caſe have come upon 


the father's executors to exonerate 


the mortgage out of the father's per- 
ſonal eſtate, | 


A man mortgaged his lands by M. S. 
leaſe and releaſe, with proviſo that if — 
againſt 
Price. 

2 Vern. 


01. 8. C. 
ilb. 


the mortgagor, his heirs or aſſigns, 
ſhould pay to the mortgagee, his 
heirs or aſſigns, at Michaelmas 1708, 


A - 


them to his own uſe; there ſomuch of 


or any Michaelmas-day following; 4 Eq. 
the mortgage-money and all the in- Chun. © 
tereſt, that then the conveyance fi 2 


ſhould ceaſe, and there was no co- 27. p. 7. 
yenant In it for the payment of the — ˖ 


money 


" Fd 


LEX PRETORIA. 
money as uſual. Here noon 
took ſuch a conveyance as a Condi 
tion perpetually attending the land 
in the hands of the mortgagee, and 
not as a debt from the mortgagor: 
for there being no time limited for 
the payment, it could be no debt 
from the mortgagor to the mortga- 
gee, fince he could never call upon 
him for the payment of it, and it 
being no debt on the mortgagor, 
his perſonal eſtate was ruled not to 
go in exoneration of it. | 
— The next thing to be conſidered 
orney. is, Where lands are appointed for the 
3 payment of debts and legacies either 
— ap- by the party in his lifetime, or by 
ber he his will, in what manner ſuch pay- 


| N ments ſhall be made. And ſuch debts 


and lega- are to be paid in equal; gradu, both 
bond creditors. and creditors upon 


ſimple contracts: and if one of the 
the truſtees that is to ſell the land is 
a bond creditor, yet he has no pre- 
ference to the reſt; and the reaſon is 


— a £2 ß ,, 


— 
— 


= © a. 


£ YALE 


LEYX PR AT 0 RIA 4. 
becauſe the lands not being originally 
a ſecurity for the payment of thoſe 
debts, they become ſo by the ap- 
pointment of the owners, and ciius 
eft dere, jus eft diſponere; and the 
owner having appointed the pay- 
ment of all his debts, no one debt 
which is equally. upon a juſt and 
equitable conſideration, can be pre- 
ferred before the other; and this as 
well where the conveyance is by act 
executed in the perſon's lifetime, as 
by deviſe ; for the deviſee was not 
liable to the bond creditor, though 


the heir was, but the eſtate by de- 
viſe would be totally exempt from 


creditors; if the e not been 
annexed to it ; and the truſtee in this 


caſe having no Lien upon the eſtate” 


by his bond, muſt take it under truſt, 
which brings in ſuch a bond creditor 
in equal gradu with" the reſt; and 
this as well ſince the AGE of * 
a rens ee ee 


0 


ch. 2. ſel. 
1 5 all 
n 15. Ir. 


144. 


LEX RETN 


tion of lands, to the diſappointment 


of bond creditors, Who have the 
Lien upon the heir, and ſubjects the 
deviſe to the payment of the bond 
debts; yet there is an exception in 
that ſtatute as to the diſpoſition of lands 
for payment of debts and children's 
portions, which the teſtator, by con- 
tract in his lifetime, was obliged to 
pay; and therefore ſimple contract 
creditors are in æquali gradu with 
bond creditors, as they were before 
the making of that Ratute, . * 


_ Before this Statute berg 9 


Were given for the payment of debts 


and legacies, the legacies came in 
in equal degree with he debts that 


were not judgments or a real Lien 
upon the lands, becauſe the debts 


not having an original ſecurity upon 

the lands by the rule of qujus g dare 
ejus g diſponere, the teſtator was 

Allowed to bring in the legatees in 


© "quali jure with his bond. and 


Oy” = contract creditors, tho my 


Lord 


LEX PRATORIA, 
; Lord Nottingham. doubted. thereof, 
but now ſince the ſtatute has taken 
| If 2vay che power. of making volunta- 
ry conveyances in derogation of 
8 bonds, the bond creditors are to be 
preſerred to the legatees, but the 
ſimple contract creditors remain as 
they were bgfore in Chancery, ſince 
the ſtatute has made no alteration 
as to them. fro, S 


| Therefore 74 a man leaves 300 L 


debt upon bond, 300 J. upon ſumple 
contract, and 23 oo. legacies, and 


had before the ſtatute deviſed his 
lands for the payment of his debts 


and legacies, and the land deviſed 
had been worth 600 l. there would 
have been 200 /. to the payment 
of the bonds, 200 J. to the payment 
of the ſimple contract creditors, 
and 200. to the payment of the 
legacies. But now ſince the ſtatute 


the bond creditors, : which muſt, be 
ſubſtracted from phe _ aw 
_ VoL.II. U 


the whole 300 J, muſt be paid to 


145 


= 


x46 


be diſpoſed 


LEX PRATORIA. 
bond creditors muſt have the whole 
before the legatecs can have any 


thing, and therefore the bond cre- 
ditors will have the whole 300 J. 


the ſimple contract creditors 200 /. 
as before the ſtatute, ſince it makes 


no alteration quoad the ions 
made to them, atick The legatees 
ſhall have 100 l finds nothing can 
them till the bond 
creditors have their debts anſwered, 
and therefore the 100 J. muſt be 
taken from the lepatees ſhare to an- 


. {wer fully the __ ee 100 


7 


. 2144 He 


where all ag deviſed t to * 


executors for the payment of debts, 
here the truſt being declared for the 
payment of debts," it muſt be un- 
derſtood for the payment of all the 
debts, and therefore all the creditors 
muſt come in in #9ual; gradu, ac- 
cording to the intention of that 
truſt, tho Vernon doubted; but if 
lands be deviſed to erecutors to be 
an, or a power deviſed te hem to 

2 ſell, 


+ 1 
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ſell, there the money ariſing from 
the ſale is aſſets, and ſhall be diſtri- 
buted according to the courſe of 
adminiſtration, and there a bond 
creditor ſhall be preferred to a ſim- 
ple contract creditor, becauſe it be- 
ing only the intention of the teſta- 
tor to make the lands perſonal! aſ- 
ſets, Equity muſt follow the inten- 
tion of the teſtator, and diſtribute 
them in a courſe of adminiſtration. 

We malt « now conſider — far How fern 
the creditor may follow the aſſets ; — 
and it is plain that wherever the low aſſets 
executor or adminiſtrator diſpoſes of N. — 
the aſſets without valuable conſide- a cc 
ration, there the creditors, or who- Gitb.Rey. 
ever is entitled by, the ſtatute of Fd 
diſtributions, may follow the aſſets, Chan. 
for | ſuch | diſpoſition is fraudulent : #5** 
and therefore is as if they were in 
the hands of the exeeutor; And he 
in whoſe hands they are being par- | 
ticeps criminis, the creditor has a de- Paget 
mand againſt. him. Bu if they feli. 


U 2 were 


148 


LEX PRATORIA, 
vuere ſold for valuable conſideration, 


the creditor can never follow them, 
becauſe it is the province and office of 
the executor to make money of the 
aſſets to the beſt advantage, and 
none would buy if a vendee bona 
fide were ſubject to the demand of 
creditors; ſo that the buyer is not 
to 4 to the application of the 
money. 


If the dial ks a wiſe a 10 
children, and one third to his wiſe 
and the reſt to the children under 
age, and the wife marries again, 


and the ſecond husband before mar- 


riage takes an account of the wife's 


| ſhare, and ſettles in proportion, yet 
he will always be fubject to the 


demands of the children; ſo that if 
any part of theirs be loſt he will be 
obliged to make it up in proportion 
to his own ſhare, even after the 


death of his wife, becauſe he comes 


in with notice of the infant's ſhare, 
and into an. account unliquidated 
and 


„ & ͤ att Boe an us 
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and which cannot be cloſed during 
the infant's minority, and therefore 
takes the money that is due to the 
wife under the caſualty of what 
that eſtate ſhall be when the in- 
fants come of age, for his is an un- 
ſettled ſhare un the n mi- 
nority- 


If a man deviſes lands for the What 
payment of his debts in general be pad 
the vendee of the eſtate need not when one 
ſee to the application of the mo- — 
ney, but the truſtee only; but if it Tompkins 
be for the payment of any particu- againſt 
lar debts, or for the payment of 1 Ven.“ 
debts in a ſchedule annexed to the Gilb key. 
conveyance, there the vendee is ob- Eq. 0 
liged to ſee to the application of the Be 
money, becauſe if the truſtee ſells 307. 
more than ſufficient to pay the 
debts, the purchaſer is not to be 
affected unleſs he be guilty of fraud. 

The truſt is contained in the deed 
under which he claims, and there- 
tore the payment of the money is 


to 


t50 


LEX PRATORIA. 


to be made in the manner that the 


deed directs, ſince that is his title; 
but where the truſt is for the pay- 


ment of debts in general, there he 


has no notice of ſuch debts by the 
truſt deed, and therefore is to pay 
the money into the hands of the 
truſtee, who is to ſee to the applica- 
tion. vi 

But if creditors prefer a bill a- 
gainſt the truſtee, he cannot pur- 
chaſe pendente lite without ſeeing 
ſuch creditors diſcharged,” and after 


notice of a creditor, it is neceſſary 
pendente lite to ſee the mon ap- 


6 3. plied, leſt there ſhould be a bill pre- 


2. P. Will. 
148. 
Ewer 
againt 


Corbet. 


ferred againſt the truſtee. But it is 
not neceſſary to ſee it applied un- 


leſs there be a bill filed; and if a 


man deviſes lands for the. payment 
of legacies, there the vendee muſt 
ſee to the diſcharge of the legacies 
inthe will, becauſe that is likewiſe 
part of the title. 


* 4 6 
= 
. 
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. as to banden gooda add} Fae 
cies for. years, the vendee bona fide 
is diſcharged from. ſeeing to theappli- 
cation, becauſe it is the office of the 
executor to diſpoſe of them, and it 
would hinder the executor from 
ſale of the aſſets, if a creditor after 
they were ſold bona fide, could Hur 
the vendee to trouble. | 


Me come 20W . to * * | 
cy ball be koked upon to * n =: 


in niet of 4 debt. 
"And, by the finn 20 11 


1 
n 


debtor. deviſed to his creditor . he Li 2 — 29. 


ſum due, or any part of it, it was 
inutile legatum,, unleſs the legacy was 


far more in quantity, or the debt 
ene paid at a time to come, 


or upon condition, and the legacy | 


was preſent and abſolute; or that 
there was an eafier action for the le- 
gaey than the debt. For they looked 
upon the will as à direction to the 
: 5, heir 
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heir how the eſtate in foto was to be 
diſpoſed of, and therefore a diſpo- 
ſition to a man, who is intitled to 
part of the eſtate, was but giving 
him his own, unleſs there was any 
advantage in the legacy, more than 
in taking it as a debt juſtice. infl. 
de legatis, lib. 2. cap. 20. ſect. 14.* 
Vinnius 437. Vandywater 30. Bart. 
de Matis 3 


| 
Lechmore | | But the canoniſts have expounded 6 
fe „ theſe Wills as the civilians did the 
Gi.” " As militaria, that is to fay, f 
"=" * according to the intention of the Wl i 
ET ©. teſtator. And they looked upon the fl t 
intention of the teſtator when he I / 
deviſed the fame ſum that was ow- 
ing, to be merely upon a principle 
of juſtice in compenſation of the 
debt, and from a principle of kind: 


neſs and generoſity to the legatee, 
unleſs he had expreſſed himſelf, that 


-24 Si debitor creditori ſao quod debet legaverit, 
inutite eft fi nihil plus in legato quam in 'debito. 
Quod ſi in diem vel ſub conditione debimm ei 
* . utile eſt legatun. g 

it 


22K R TO NTA 
it was over and above tlie debt. And 
chis preſumption they founded upon 
the ſimilitude of the ſum that Was 


owitig, and of what was ap po pointed 
to be paid by the legacy,. which yet 


might be controled oppoſite 
preſurnptions. And our reſolutions 
baue followed the canoniſts. And 
therefore we have reſolved; that if 
a leſs ſum than the debt i is deviſed, 

that ſhall not Be looked üpon as a 
compenſation for the debt, becauſe 
a. If ſum cahnot be a compenſation 
for a greater; and by conſequence 
it will be a legacy over and above , 
the debt.  Menothius de Profumptioni- 
bus, 362. 3», 4s 5 6. 1 e, 


* | 


* 


80 if a man gives A 338 8 e A 


= 


Chan. 9. 


r eg 7 55 to 8 a — E 
debt th fart with” the * acy, it mats: 3 as 


will — be in fig, becauſe <a 
he could not have it in contempla- = 
tion at the time of maki - bis will; 
to leich a debe dot i Þ eing; and 

Vor. II. X ©! therefore 
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therefore that could not be the i in- 
tention of the teſtator. 5 ee, 

8 1 indebted to B. in 2001. makes 
is will, and deviſes 5000. to B. this 
is not a deviſe of 500J. over and above 
the 200 J But the executor may de- 
dud the 200 /. and pay the remain- 
derbeing 300 to A. C. C. 20. M. Ss. 


A. deviſes 10 l. anduity to B. and 
makes G. executor, C. makes D. 


executor, and deviſes 101. annuity 
to B. D. afterwards makes a ſettle- 


ment, and ſecures an annuity of 20/, 
on B. adjudged to be in ſatisfaction 
of the two annuities of 10 J. and not 
a gift. 2 C. C. 3 MS. Deviſme againſt 
* 15 


F 
7 7 
So i a man has three nieces, A. 
4 C + and owes to A. 1001, and 
gives to each niece by will 100 J. this 
| ſhall not be in compenſation of the 
1007. due to A. becauſe it muſt be 
ſuppoſed, that he had the ſame kind 


intentions towards A. B. and C. all 


* 
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in equal degree; and that he had » 


not a leſs kindneſs for A. becauſe ſhe - 

had lent him her money, and that 
therefore he cannot be conſtrued. to 

give gratuitouſly to B. and C. with- 30.01 
out giving likewiſe in the fame man- , ainſt 
ner to A. For tho' the ſame ſum is s 
deviſed to A. that is due to her, yet IF, 
it ſhall not be thence preſumed, that'F = 94 


Fase. 
it was a compenſation according to 2 


the ordinary rule; becauſe then the 314. 
would' have nothing from the teſta- A. * 


tor, though' in equal degree of re- 


lation and Eindhely with the other 
two nieces, TR: A * 

But if a — lum bo's given by 2 Salkeld, 
way of legacy to the creditor, than 85 John 
his debt, it ſhould ſeem, to be in ſa- Talbot 


againſt 
tisfaction of the debt, unleſs the Dake of 


contrary be n Becauſe, thou; gh 5 —2 
it was ſaid by Chatjeellor Harcourt, M 
that x Court of Equity ſhall not tell wy 89, 
a petſon, who*gives'a legacy, that Che, 
he pays a debt, yet the reaſdn 394. 
ems to be "Rronger on the other 

X 2 ſide; 


82 rep. 


” Wes 


1x56, 


of a 
jectute and preſumption, there it is 


F 0 
LEA YR TORTA. 
ſide; for the whole will is to be 
conſtrued according to the intention 
of the teſtator, and when the teſta- 
tor gives a ſum to the creditor larger 


than his debt, the xe/iduum to ano- 


ther, it ſeems to be the teſtatot 8 in- 
tention, that the legatee in all events 
was to have no more out of his 
eſtate. For the teſtator knew. the le- 
gatee to be a creditor, and if he had 


intended him his debt over and above 


the legacy, he would have expreſſed 
himſelf ta that purpoſe: 1 in his will; 3 
and therefore there is no room to 
cut off any more from the refiduun, 
than according to the exprefſion in 


'the will z for the ſilence of the t eſte 


tor cannot be preſumed i in, e 
to aun nil the miu, 


[Burt . of 


= teſtator may explained by 


praoſs ; for wherever! the meaning 
legacy is explained, upon A con- 


laren to 9 to one 


ſenſe 


— 


dal 6-4 


* 
* 
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— - 
* -- , 


» A 


4's 


& * 1 08 


BAN PRATOREA 157 
ſenſe. or other, were it not for ſuch 
preſumptions ; and where a will is 
expounded upon preſumptions, they 
allow of proofs for the expoſition of 
it; for if the ſenſe of the will be ſo 
indifferent to two interpretations, 
that preſumptions are to incline the 
judge to one ſenſe or the other, proofs, 
are Nr than any Proſpumptionte; ng 
Lee eh 

But 3 a legacy were given upon 3 1 Sir John 

contingency, w which, if it t ſhould. againſt 


2 the 
happen, the legacy would, take; Dole of 


2 8 N 
place; in ſuch caſey though the cent bu 
N does . ally, happen 99, So like- 


the Iegagy thereby become due, Jet Fe, 
it hall not go in ſatisfaction of the; bad been 


debt, Becauſe a 1 Which i is ger- r=, w_ 
ns (hall not ie, opduguifhnd, My, Se 
an uncertainty and chntingent, res, Eq. ab 
COMPENCE. F pr whatſoever 4 to be on Gib 3 
x ſatisfaction of a debt. ought to be 3 
9.1 in its oreatign, at the very; Chan 
time, it is given, whic! ſuch contin-. 429. _ 


gent-proviſion | Is: . 3 1 * 
ares apt d to be te s by, 


158 LEX PRATORIA. 


tention of the teſtator to give ſuch 
a contingent recompence as a Gatiſ- 
faction for a certain demand. This 
rule will likewiſe hold if Nen pro- 
vition were made be deed. = 
n a treaty of harrlige, ü 
were entered into, wh ereby 7000. 
which was the wife's portion, with 
. 700 J. more to be added by the huſ- 
band, was to be laid ont in lands to 


che uſe of the Huſband and wife for 


Wo. fe, with tlie remainder to tlie iſſue 
male and female 
reminder to the 


cht heirs of the 


= =p befdre any purchaſe made; purſuant 
tts the articles, having made his will, 


Sm late i his wife, and his real eftate 
c to his two nephews, one of whom 
Was His heir at law ; and then makes 

bis wife executor,” but takes no no- 

5 5 | tice of the 14001. which they 
ough it to have, 'as as they would have 

i land,” it caſe the 14001. had 

been 


* that marriage, 


Buſband, W Bij dies without iſſue, 


© whereby he deviſes his perſonal 


=. th Bo 
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been laid out in a purchaſe ; and up- 
on a computation made it appearing 
that the wife had 7 J. more annually _ 
out of the refduum than ſhe would nt 
have had out of the 1400 /. that ſum — 
was decreed to the nephew; for it — 
being. bound by the articles was in Rep- 
equity a real eſtate ; and the wife was NKettleby 
not to have both the refiduum and — 
the profits of that real eſtate during 
her life, upon the foot of the ar- 
ticles, but was to make her election 
which ſhe would take; for the - 
duum is always a ſum which is to be 
employed for the payment of debts ; 
and in propriety of ſpeech, there is 
no refiduym till after the debts and le- 
gacies are paid; and the wife here 
being a creditor for the ſum that was 
to be laid out in the land to anſwer 
her annuity, ſuch debts muſt be 
anſwered out of her refduum, if 
there be ſufficient to anſwer it, as 
there was in this caſe ; and if there _ 
was not, the whole refiduum muſt be 
firſt applied to the diſcharging of 
ſuch 


aA. 


wo LEXPRETORIM 
ſuch debts, before any of the ſpec 
N e tact 15 broke in upon. 


N n 


Blandy A wake eds bis bond to leave 
_.. his wife 5007; and dies inteſtate; 
2 Vern. and the wife's diſtributive” ſhare 
Sink comes to 500 l. this is in equity a ſa- 


tisfaction of the bond. M. B. 2 C. C. 


322. The 7 10 Kain Wig- 
more _ | 
, x a man dente lands' for EY 


kin payment of his debts and legacies, 
Feat then over to his heir, and after pay- 
kins. ment of debts and legacies, if the 
lands truſtees raiſe the moneyand imbezzle 
pores. it, yet the heir ſhall not have the 
ment of lands till the debts and legacies be 
d. e pag. Becauſe they are not deviſed 
charged. to him till after the payment of the 

legacies: and therefore the lands 

have not born their burthen till after 

payment made to the legatees. 


£ But if a man deviſes the rents and 
profits of his real eſtate to truſtees, 
$4247? | F | or 


= + 
* 
FR 7 


4a = 4. .a_ .< a5. ia. £5... a= 


an aaa 


Tr 


U 


LET RNA TONIAL 
dr his executors, for the payment of 
debts and legacies, and at the age of 
twenty-one years to his heirs, There, 
if ide truſtees or his executexs raiſe 


the. money and imbezale it, the 
land — 52 is diſcharged when the 


heir comes of age, becauſe the mo- 
ney being to be "raiſed within a de- 
finitive time, the land, afterwatds, is 


_ deviſed as freely and gratuitouſly to 
the heir, as the profits of it were de- 


viſed within the definitive time to the 
payment of debts and legacics ; and 
therefore, having once born its bur- 
then, is for ever diſcharged. So- if 
the deviſe be, that the money ſhould 
be raiſed out of the lands by truſtees, 
for the payment of legacies, and 
afterwards the lands are deviſed over, 
and the truſtees raiſe the money, and 
imbezzle it there the land hath 
born its bu Mien; becauſe, by the in- 
tent of the Sites the money is to 
be raiſed only, and then to be entruſt- 


ed with the truſtees, and therefore the 


land ſhall afterwards go to thoſe to 
Vor. . whom 


165 


1 Salkeld; 


153. 
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be deviſed over, after the taiſing and 


LET PRATORIA. 
whom itisdeviſed over. But if the land 


payment of the money to legatees, 
there the land hath not born its wars 
_ re _ actual n 5: 


fs man deviſes eie ie 
and pecuniary legacies, and the eſtate 


falls bart to ſhort to anſwer! the pecuniary 


legacies they ſhall abate in proporti- 


on: but nothing ſhall be abated from 
the ſpecific. legatees; becauſe! the 


ſpecific legacy transfers the domini- 


on of the thing itſelf, and therefore 
is no part of the perſonal eſtate, to 
anſwer what is charged upon it by the 


So if he deviſas all his perſonal 


eſtate i in Dale, and deviſes a pecunia- 
ry legacy, and has another perſonal 


eſtate, ſufficient to anſwer it, the 
pecuniary legacy ſhall go out of ſuch 
perſonal eſtate and the ſpecific legacy 


at Dale ſhall not be tquched, though 


there were not enough out of the 


other perſonal eſtate, to anſwer ſuch 


pecuniary 
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DEX PRATORIA: * 
pccuniary legacy; becauſe; the be- 
queſt of the perſonal eſtate at Dale OY 
is free if he had cel the 
ownerſhip of tham, But it he had 
come out of all his perſonal eſtate or 
words tantamount, there ſuch pecu- 
niary legacy, in caſe of a deficiency 
in the other part of the perſanal e- 
tate, ſhall come out of ae 
cally devifed..: ris 3 %r 84 
8988 1 4 OUYaRC3 | air 3150 
80 if a man deviſes Nogales "oy Knap 
ate at Da to. A and bis: perſonal, el 
eſtate at Dale to B. and deviſes à pecu- Prec. 
niary legacy to C ſuch pecuniary. le- 
gacy.ſhall come cut of both, if chere 
is. no'other. perſonal eſtate; becauſe 
it. muſt be ſuppoſed he intended to 


ſubje& both to that legacy, otherwiſe 
he muſt * the * 


2 Salkeld. 

11 a legacy be left toa man of melt 
full age, the executors ſhall anſwer Dee 
intereſt after che year from the teſ- Eg. a 
2 tors 3 75 


x64 
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Retliffe | 
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Graves 
GC 
1 C.C.60. 
249: I. 
GC , hab 
265. 
contra. 


do be paid when they come of age 


wes ment, unleſs: the executors weaken 


anſwered” with intereſt from one 


ZET YRATOU RTI 
tator's-death; from the time that it is 
executors for the benefit of the le- 
gatee and that depofit muſt be an. 
ſwered upon demand. But if it be 


a legacy to infants, there it ſhall be- 


year after the death of the teſtator;' 
becauſe the executor is conſidered as 
a truſtee, who ought to act for the 
benefit of the infant, and who ought 
to put out his legacy under the decree 
of the court. A legacy left to infants 


beats no intereſt till the time of pay. 


the ſecurity, and there he is chargea- 
ble with intereſt. Where the leyas» 
tee is fiot to be found, there 3 
gacy ſhall not bear intereſt. - 1 


If a father deviſes portions to his 


Nerv : children, payable when they come | 
off age, and makes no proviſion for 


their „ they ſhall have 
intereſt 


ok þ + = axkpet ta beliedtipebeltio 


LEX'\'PRATORIA; 
intereſt in the interim; becauſe the 
father was obliged to maintain them, 
if he had lived: Aliter, if a ſtranger 
had made the deviſe; becauſe he 
was not obliged to maintain them. 


Attorney General againſt: Thompſon. 


A. ab, Jobs P. 2. n 
But 6 more profits be made than, 


the. common intereſt, , no more ſhall. 


be anſwered to the infant than ſuch, 
intereſt; becauſe the executor ran the 


ae he Dec ri ch 


oY if 2 * legacy be 5 10 85 
man of full age, ſolvendum in futuro, 


at a day certain, there the executor 
ſhall anſwer intereſt from that day: 
becauſe. it is the will of the teſtator, 


that then it ſhould be tendered by 
the executor to the legatee; and as 


he has the benefit of the delay of 
the payment, ſo he muſt have the 


burthen of the intereſt, if it be not 
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16 2 man gives a eee 
I and charges it upon a reverſion, ex- 
pectant upon an eſtate for life, ſuch 
o legacy ſhall: carry-intereſt from the 
——o bal death of the teſtator; ſor being 
nat charged on the perſonal eſtate, 
the executor cannot be allowed the 
viſual year for collection of aſſets, 
and it is an immediate burthen upon 
the reverſion” itſelf, and therefore 
muſt carry immediate intereſt; for if 
the teſtator had intended otherwiſe, 
he would have raiſed the charge after 
the determination of the eſtate for 
life; and there is no reaſon to oblige 
the legatee to demand it, ſince ſuch 
demand weuld be fruitleſs, the le- 
gacy not being in the hands of the 
Doyly ekecutor, but wy char oe — \ the 


againſt reverſion. 
olferx. 91 

Eq. ab. | 

00. p.. The Setter cp eib 06 


almer 
againſt ver allow a father or mother to re- 


re vor. 


Eg ab. ceive legacies bequeathed to their 
58. p. 6. children 5 they are guardians 
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by nature to them, and have decreed 
the executors to pay the legacies 


over again, which they had former- 
” paid to ſuch parents, even after 

an acquieſcence of an infant, after 
his full age, upon the promiſe of the 
parents to pay the legacy; for the 
filial duty ſhall not omg the right 
F child. 9 


if an aner pays oy in his 
own wrong, where the perſonal e- 
ſtate will not anſwer, he ſhall make 
the legatee refund, becauſe the lega- 
tee takes the legacy under the truſt, 
and therefore it is, that the Epabes 
does not give ſecurity. M. . C. 0. 


2, 3. J. * 


Where a man deviſe ſeveral lega- 
cies and makes no diſpoſition of the 
reſiduum, and after acquires a very 
confiderable perſonal eſtate, and does 
not alter the will, he does not dye in- 
teſtate as to the new acquiſitions, 
but che executors ſhall diſtribute 

them 
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708. 
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Chan. 
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them to the legatees proportionably. 
e 20s ag "RA 


of a e hiedobia; le- 


; gacies, and funeral expences, ſhall be 


paid in the firſt place, and then pro- 


\.  ceedsto diſpoſe of his real eſtate, his 


real eſtate ſhall be ſubje& to the pay- 
ment of debts, legacies, and funeral 


* expences: becauſe, the charge in the 


firſt pos is W en comes 


__ caſ. | 1 — 


deviſes 400. in full ſatisfaction of all 
the creditor can claim, and then de- 
viſes his lands for the payment of his 
debts, and the creditor proves 600 /, 
due, tho' the debt was barred by the 
ſtatute of limitations, yet it ſhall be 


paid out of the lands, —— the le- 


gacy cannot be a ſatisfaction for a 
greater ſum, and it remains a debt, 


notwithſtanding the ſtatute : and 


therefore the deviſe, being for the 
payment of debts, it is in truſt for 


this debt, as well as other debts. 1 


DEN. NO RITA. 169 
2/13 03 borligonpod 177% Nh Jo %% 
If a legacy be deviſed to 2 fene M. s. 


Covert, who lives ſeparately from 13 
her husband, add is nt maintained * e. 
by him, yet it: mall net be, taken, E * 
ta bo ſot her (epaxage ale, unleſs ĩt be 5 Viths: 
ſo:expreſſed in the will: and in ſumm . 
caſe, if payment he made [toi the 
wiſe it is ill, and) it hall be made 
over again to the, h I begauſe 
her Nr from her huſ⸗ 
band does not og mm 5 . legal 
right, ofthe b. big) er 
Host ot 5:79; nt 3 } * 
A man deviſes the ba 8 CC. 1 
his perſonal eſtate to his couſin 7 againſt 
a0 . her fiſter, and his.couſin. C. Whaley 
and D. his wife, equally to. be divi- 233. 
ded between them, it was decreed, 
that the husbahd and wife ſuauld 
carry uff a third o patt only, becauſt 
there. could bei no Hiviſion between 
husband and i wſd, n and therefore = . 
there caald be 00 qual dixiſian a. 
mong them all, and he wien name 
4 dſo 0k to make furvivorthig}eo «© 
VOL. II. Z . 
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her of the nat» pore to the 
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Me. "Amin Geri 6 Fu B. Ay 
Radnor. which was in mortgage, or the va- 
* lue thereof, this was decreed a de- 
| vide in ſee, and/ that if the execu- 
tor had "aſſets ſüffcient to pay off 
— acl deer debnsy/ cas 
F. acre ſhould come clear to the 
deviſce. For deviſing che value there- 
f, was an intetition that ſo much 
© ſhould come. out of the - teſtator's 
perſonal eſtate in caſe the mort - 
| Hep i rnd, yk 
4 ſo much ſhall come out of 
err — 
it. 4165 


1 Chan. ee devites che ee of 
_— his--perſonal eſtate to A. for the 
Whitmore uſe of his only ſon B. and his heirs 
men, lawfully deſeended from his body, 
: ©. Rep. and for the fe of the iſſue male 
2 Vent. and female of the bodies of his 
de, ue (and names es them) in caſe his 
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ſon die in his minority, with- 
out iſſue of his body lawfully deſoend- 
ed,and then appoints his ſon executor, 
and afterwards appoints A. exocu- 
tor during the minority of his ſon. 
The fon died without iſſue above:the 
age of eighteen, and under nine 
teen years of age, and had never 
taken. upon him the executorſhip, 
but 2; little before his death made 
his will, and bequeathed all to his 
wife: and the queſtion was whether 
ſhe. or the children of the ſiſter 
ſhould. have the reſaduum, and. de- 
creed for the wife, Becauſe that 
when the perſonal eſtate is deviſed 
to a man, and if he dies without iſſue, 
during the minority, to others, then 
it muſt be underſtood the minority of 
the Civil Law, by which ſuch eſ- 
tates are governed, for if he arrives 
to the full age by that law, he may 
diſpoſe of the perſonal eſtate, and 
it was the intention of the teſtator, 


that when the deviſee ſhould arrive 


at the age in which he might diſ- 
£ 2 poſe 


1 EX PREFok 84 


EO 7 + 5 ir, that the contitigency 
ſhould fall off, and "ſuch difpoſing 
age as to the erte Slate is that 
or Fourteen years.” "ML ig 
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I." - $745 158 N 


_— A man poſſeſſed of a term for 
Colts 99 years, determinable upon the 
Gion life of A. deviſes à rent out of it to 
B. without limiting any eſtate, the 
only queſtion was Whether if B. 
died during the term, the rent 
ſhould determine, or ſhould conti- 
mie during the term, and decreed 
it mould laſt during the term. Be- 
cauſe the deviſor having but a char- 
tle "intereſt, he could Hut create a 
freehold rent out of it; and' fince 
the deviſe of the term to A. would 
have carried the whole term to 
him, and not an intereſt during his 
life only, therefore a deviſe of the 
rent which is in nature of a deviſe 
of part of that intereſt, ſhall carry 
that rent during the whole intereſt. 
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Tf a min kater a feme | execu- Wurz: 


trix, and ſhe commits a d vf , 
and 'afterwards marries and” gies, 
the husband is not anſwerable fc 


that "devaſtavit of the wife, tho 


he had a fortune with her alunde, 
for the devaſtavit is only a debt to 
the aſſets, and the husband —Y 
anf werable for the debts of the 
during the coverture, while ſhe” 
only one perſon in law with Hirn, 
and not afterwards, But it muſt be 
rebovered againſt her executors And 
adminiſtrators, and the portion of 
the wife which ariſes aliunde mult 
be onerated during the coverture, 
or elſe the law gives it to the hug- 
band upog the marriage, for the 
husband is on ly anſwerable for the 
debts of the wife as he is for the in- 
juries, which ſhe does, which is only 
during the coverture, and afterwards 
her repreſentatives muſt anſwer. 8 
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431. 


verture receives any of the goods 
. and chattles of the teſtator in ſpe· 


perſon 
Which 


LEX PRATORITLA 
But if the husband after the co- 


or any money of his. ariſing 
out of his effects, and embezzle 
them, he ſhall anſwer for ſuch em- 
bezzlements, becauſe it is his own 
act; for Whatſbever is done with 
the goods of the teſtator during the 
coverture is the act of the ſecond 


Soon for which e ae 
be 
- Soal if be has money or goods 


of the teflator's in his. hands after 
_ the.coverture, he is anſwerable for 


them as executor de ſon tort, and 
by conſequence in ſuch caſes he is 
to be decreed to anſwer for all the 
eſtate of the teſtator, 
or his wife have received 
during the coverture, for whatever 
onerates the aſſets onerates ſuch. aſ- 
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If 2 6wes B: 606). ſages 


of the eſtate to C. this is not à d- 


vikes to A. 900 J, and the refidue g. 
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viſe of 5001. over and above the FACTIQN, 


debt, becauſe A would have then 
in effect 700 / whereas B. intended 
him but 500 . which would be 


A father by his will leaves porti- Der 
ons to his younger children out of vi 
his perſonal, and deviſes His real 
—̃ V— — life, with 


real eſtate, to make up the deficien- 
cy of his perſonal ſe, w which the 
ſon diſſuades him from, and 

ſes tote the portions paid. If the 
fon cotifeſſes: {ich promiſe in his 


cnt} _— 


— 

— 
C. C. 24. 
Vid. ante: 


* 


anſwer, the Court will onerate him 
55 r as far as the real 
and perſonal eſtate. will go, becauſe 
be has made that promiſe, and; has. 
2 conſideration lor heing juſt to his 
undertaking, and there is no fear f 
S perjury in this caſe; where 
e promiſe is conſeſt; but * 

degics it, it cannot. be proved, ier 
that would be to overturn a l Will 


by parol grout only 


Re- ina orb ode 
2 — on condition ſhe marries with the 
RLAGE of the executor: when ſhe 


WIT R- 


gare comes. to the age af tent) Oe, 
DevisE the condition i 15 diſcharged, and ſhe 


„e. is intitle to the legacy forthyith, 
A the Law . * — 


caſe. I In N gs. 
viridi. 67. En, and but one daughter 255 do 
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her bill and has T. eſtate made liable 

to her portion. And the reaſon is, 

* that when the Z. eſtate was deviſed 
2 to the wiſe to exonerate her join 
ttlre, it is che manifeſt intent of the 
„ eſtator chat the*wiſe*ſhould hive 
* 75 ber full jointure, and the incum- 
* * brance upon the eſtate” in &. have 
its eſſeck: therefore when the wife, 
who is 4 purehaſer for value, refuſes 
the jointure in T. and 
defeats the incumbrance on the 
other eſtate as ſhe may, the in- 

- rentionvpf'the- teNatormuſt be ful - 
393 the incumbrances 
ſatislaction out of the I eſtate, be- 
cauſe ſuch deviſe amounts to 4 
_ chavge: of chat incumbrance upon 
e elite. For che wife s reſi 
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whom by the law of nature he is 


chliged to provide for. 


A dnn having made a jointure.on . 6. | 
bis wife of certain lands; aſter- agannſt 
wards deviſes hem to 4. in fee up- (lm 
on candirion he paid feveral-fums 40o. p. 7 
en ee er mee f. | 
and if he failed in ſuch payments, Prec 
. (hee © 5 
like terms and days. The money 
being near due, and A. not having 
ready money, and being afraid of 
loſing his eſtate, brought his bill 
againſt the jointreſs and thoſe who 
were to come in upon his default, 
to have liberty to ſell timber off the 
*rſtaze to pay the money, and it was o 


A e enen e Bruce. 
conditioned to pay 20000 J. to his — 
heir a8: law by ſeveral inftallmems, 5.156 
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LEX PRSTORTA.” 
B. failed in his payments, and the 
heir thereupon taking advantage 
of the condition entered, and A. 
brought his bill to be relieved againſt 
the rigour of the condition, and he 
was relieved upon the terms of 
ſum from the time it became due. 
For Wherever there is a condition 
broken for which a compenſation 
| will alive againſt the. — 
becauſe the forſeiture is a penalty 
Which is the . n of re⸗ 
lets, - whats 1:23 1 n 
ae een ie der 

— of a of 
the nature of Gavelkind, and a con- 
ſiderable perſonal eſtate, makes his 


2 55 will, and thereby deviſes ſeveral ſums 


of money tos ſeveral of his children 
as a proviſion for them, and charges 
his copyhold and alſo his perſonal 
eſtate with the payment of his 
debts and legacies; but the copy- 
old nat being 3 to w 

4 ule 
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LEX PRETORIA. 


uſe of his will, one of the younger 


ſons reſolved to take advantage of 


it, and ſo brought his bill to have 


his entire legacy out of the perſonal 
eſtate,” which would in a great mea* 


ſure have fruſtrated the proviſion 
for the other children; but the 


Court would not decree him his le- 
gacy unleſs he would ſurrender his 


right in the 'copyhold, and agree 
to have it charged according to the 


will, which he accordingly agreed to. 


For the copyhold being part of the 
fand, and he conſenting to make it 
liable, it muſt go in average wit 


the reſt of the aſſests. But if he had 
not conſented, it ſeems a Court of 


Equity would have made it good as a 
defective conveyance, if the perſonal 
eſtate had fallen ſhort to anſwer. 


And if the perſonal eſtate had been 


juſt ſufficient, the daughter. muſt 


have taken as much out of it, as. 


was to the value of the copyhold, 
nd-ohayiche male children would 
have 
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bow. taken 52 en as hy 4 
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* 
Io vir A many his will * — his 
52:5 lands. of inheritance to his, heir at 


5. % hu, who was his brother, in fee, 


and then deviſes: x01. to A. to be 
paid by his executor. within five 
Years: next aſter his deceaſe, and 
then appoints his heir at law his 


will, chat the teſtator intended the 
lands ſhould be charged by deviſing 


them to his heir, and by * 


Wen tee hit will performed. | 
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Wherever any Wins is given to In virids. 
to charity, and no charity appoints 72; M- 8: 
ed, or if the charity E. 

pointed be ſuperſtitions the Gene 
king appoints, and im a caſe of a fit — 
perſtitious uſe the appointment ſhall ee 
be to a Charitable uſe, ejuſdem ge. go 90 5. 5. | 
neris. Tenant in tail may diſpoſe Vera. 

of & charity out of His lids" with- 74%... 

out ine or recovery, ” or even by 195: 

will y virtue of kite conſtructict charitable 

chat Has Been macde on the 4 EW 26. 169, 

Büt if à man difpoſes of a charity Fay a- 

by Wil, and ſuch will wants tlie laut —— 

circumſtances required By In vir 2 

the Statute of Fravid and Pefubies Dukes, 26: — 

tt ſhalf not operate as an Neu — | 

2 ment. M070; ee 213%} e n 
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; xr" abap will not redu- Fu 

een inte writing” according to this fer 

2 be che aner ones 
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ne Donne in dige 1 
boy to bind him apprentice, and 
he dies before he is bound, his ad- 


miniſtrator or executor {hall have 


it; becauſe the ſum is actually de- 


viſedd to him, and tlie act, of: God 
Se eee 87 


a 177 * 133 a T EV 
pr” thens: be an executor in 


2 infants who is impowered to 


| lay out the perſonal eſtate 


in ſuch 


manner as he ſhall think+ moſt for 


their advantage, and . accordingly 


he places out 100 J. of the ſaid perſo- 
nal eſtate in the hands of a perſon 


_ who is allow /d to e e 


for ſuch a ſum at the time 
ing, and takes his bond for — 
ney, and the borrower proves af- 


4 Cat. 


Prog, 
Chan. 


273. 


terwards inſolvent; the execuror 
ſhall anſwer for the ſum lent, be- 


ing Jent without the Geng: of the 


Court. This is the preſent doc- 
trine, , denen Conrr ler, 
ed to be the common guardian o 


infants, 


virhour copying un. theix ca 


enecutors or truſiees for infauts; 
pi. if the r une Pot our 


eee pfrmam 
to ariſe to ſuchigxecutor> or truſtee, , 
or if the ſum.'be:4d ſmall that they 


could not apply to the Court without 


caſe of inſolvency, | 
cutor or truſtee fail in any of; thoſe 
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the money at inltereſt, he fall have 
o che beneft "of" | beemiſe. he rums 
nts, | the'riſque; if he'were' ſolvent at tie 
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4 WW ſhould be diſcouraged from being 


ſwallo wing the grrateſt part e 
that chere it ſhalt be allowed in ad- 
coumt co the exccutor or txuſtes in 
t it the ene 


circumſtances, then they themſelves | 
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time of lending, but if he were in- 
ſolvent, then the efwique: 'rruſt 
ray it, ＋ he was to bear 
2 C. & Bromſield againſt 
Wyther ley. Eu. 239.5. 24. 398. 
d Chan g, 2483 300 
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In viridi. 0 tab effect. alter: . 


= death, if the dona dies, the, done 
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45 \ If #.,marchant gives, ogtpl,le 

Bird a- 2 to his children, and/\alter- 
— wards finding his eflate to fall ort, * 
ng deducts ſeveral, ſums ont of: This | 

* FJaungar children's; 

touching the, eldeſt Jon's legacy: 

The entry in Bi; hooks naſe 
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LEX PRATORITA. 187 
makes the eldeſt ſan debtor for ſuch 
ſums wherewith- he was ſet out in 
trade ſhall not be deducted out of 
his legacy, for ſuch entries were 
made in the merchant's books that 
he might take a ſurvey of his 
whole eſtate, and not to make de- 
ductions or alter diſpoſitions to his | 
children. re hor 
. r W uk 43/7 | 


by . + 
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II an executor- pays 2 kn; 
and the aſſets fall ſhort, the legatees 
ſhall refund, becauſe ſuch legatee has 
mare than his ſhare of the altes in 
ee e 


80 if thes — Aber the *, 
death of the teſtator waſtes. part of 8 8 
the aſſets, the deficiency ſhall fall gn 
uponthe whole, and the legaciesmuſt Bamßeld. 


abate in proportion. For it was the K &. 6). 
teſtatar WhO appointed ſuch an un- 40. 


Groevs 


juſt and improvident truſtee, and again 
o the deficiency happened by the roger 
means of the teſtator, and there 3 ” & 
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debts were aſſigned by the ſettle- 
ment, then it ſeems. * become 
part of the ' husband's perſonal 
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would act contrary to the deſign 
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ſatisfacti n. voleh, t '3 Ty 
proved. 


A legacy upon. a a contingency, i 
no ſatisfaCtion. *- 20 A 


ene holen an n 


II lands are devifed to the heir 
after payment of debts 4 eee 


6 


7 * 
8 OQ - 


k 

ir 
L) 
if 


DEA FRATO RIA. 

if the truſtees embezale the money, 
the creditors ſhall ſtill reſah to ps: 
land ng thay heir. in on 


Ae, if che rents - and ——_ 


were deviſed -to-- truſtees for the 
payment, and at the age of 1 
ona 10 the heir. 
Sve! 
80 1 Werde was "Akai hs 
money ſhould: be raiſed out of io 
lands by the truſtees. 


* a 0 one. 


When legncies your intereſt, in 
the caſe of a perſon: of full age, it 
bears intereſt from the demand, after 
a 5 after the teſtator's deceaſe. 
E NN 101939%. 11; 34 
he the: cafe of e it beats 
intereſt from the year, * de- 
manded or not. 
HIS * i Fe 


W This 2 oþ: £ F 011:12-But 


A ſpecific legacy Gays not -give 


7... 


EE 


PRETORIA 


3 — it is left to a minor to 
be paid when he comes of age it 
bears no intereſt, unleſs the execu- 
tors weakens the * 10 


gerte Wits | At PAW 
Where e Ae *canne he” 
found ĩt bears a0 %. 

Where legacy e e 
at full age, to be paid at a day cer- 
tain, it an intetaſt . that 
day. 0 Dit ont wad alu 


* 


$0 à legacy charged on a rever- 
ſionary inheritance ſhall bear intereſt 
from. tho teſtator 8 death. 


n 
5G: 2 ng 


— 


\i Reb or mother Gall + not re- 
celve their nn money. 

51290 10 f 083 en 18. 

If an executor pays a legacy 5% 
the aſſets do not anſwer, the legatee 
ſhall refuudꝓ .. 33 

on 1D ZIODRES 

Where legacies are given, bd 5 no 
diſpoſition is made of the reſduum, 


and 


a 


LEX.PR&ATORIA 
and the teſtator acquires conſiderably 
after the will i is ON the « executors 


ſhall diſtribute 
portionably, 


"She ©? o £3 2O8HEEL —— 


; N. are chargeable v With debts 
1 WP lication, . . - 2113 Gi Rl iD10998 
* Bebe ma SY, — out of 1 "the 
eſtate by deviſe of a leſs ſur in fa- 
t tsfaction. in 10 £31 og N 


1 1 — 119122 182 Rees 
e Covert x hang 
ely, belng tothe Ht 


336 11 EN ws 


\ Fes here ia doit 0 Nr 


a, F. R. ** 

e wife, being 8 dar OY 
. perſon ſhall be 2s to a moiety 
1] | only. 


"SG" 


Sfx 414 41475; Ans 101 20 


* Where «gh #2 a "deviſe of B. 
acre in mortgage, or the value, this 
hy is a deviſe of the inheritance, and 


„ dhe erecutor ſhall, pay the mortgage 


money. 1 
eee. ni. 3 We 
| ere 


ks i. 
* 
* 


Ex PRA TOR 1. 


ee theres a 0.4.0 er 
a perſonal eſtate, and if he dies dur- 
ee e 


he mine minority i to be coiſtthes 
Prom ory to the Civil Law, in ſuch 
caſe, and ee ceaſes, at 
fourteen. DEE AN ME 2 Do 


, . 0 9 
& 4 LY - 


4 pſd of atrm af ii 


| nine years, ble on 
: ,. "Acviſes . 
ly ' the tent 


Yr? 


N for waſte, 2 before x 
marriage, after her death. But if he 
22 any aſſets BY g coverture, 


2 , IS f » }; N abl, I 
- 5. Cc Lal large⸗ 
If} $3 


F — ewile When receives 
Ie | A 


. ” + 


EEX PRATORT2. 


Abe B. 42622; de, > + 
A. 500 J. this is not à deviſe of 
500 l. beſides the debt of 200 l. 


A ie s a woman at 
tion the marries With the conſent | 3 
of A. when ſhe arrives at twenty | 2 

one, the  condins is diſcharged. = n 


Relief is given in | Caſes of . 
aun 


conditions. 


2414297901 3. 124 ay. 11 


And wills defe ve are a ant 
| explained. "x 5 155 oy 5 24 

"White" "ey thing s given de er 
rity, ahi nn No or 4 = 
ſuperſtitious one, the king appoints. | = 


| Where's legicy is given by a E. 
cupative Will, if it is comfeſt by the =”. 
erden. it ne & rug out of king | _ 


, 


Where 


222 LEX,PRATORIA. 


Where on n executor is chargeable far i in- 
10 2 ths Au, Jearitie. \ O36 * 


mY 2010 ed od ated 4093 
an executor or truſtee lays out 


the truſt W if ſolvent, * Hall 
have > benefit, becauſe Ke runs 
W ave 31 $13 Kot A. 


4 


e id ei i ad. ads 1 
© Donatio cauſa mortis. © 
bang iy 2 vi = 112 . 

the don es, the 5 is 


Hirne. 


intitled. If = = it reverts 
we pre ovifialob al H 


ich 
But a ſubſequent I will 
the. ſame, or a greater ſum, 
8 in of Si 


5 5 ? 4 5 N s 5, - . ” 
Weldn 295! A of 4 toe 4 623.34 34311 19 
5 - 


* 
2 
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1 If che executor Ps 


4 legateeg muſt abate in proporti- 


but if any legatee is paid be- 
fore waſte, _ ſhall not refund. 


( 


worry | The 


— A «Aa — — 


LEY PRETORTA.. 2323 

lib uu och bus Sees i 4 
The debts due to the wife 'befors 3 

marriage, ſhall go to the husband's 

repreſentative! if conſidered in he 

ſettlement, otherwiſe net. 19 1. 3 

49 N 0 7 Art 971 
The initial "tity 6f legatees 

taken from the teftator's mouth are 

not a ſufficient deſcription. of the be- 

queſts, unleſs the ſolemnities requir- 

| ed in noncupative wills are complied 

{ with. 5 


The parapharnalia ſhall not go 
to diſcharge the debts due from the 


heir. 
l Whatever is gained by the pro- 
duce of a ſeparate maintenance is 
i proteſted, | 
Z Where there is a truſt of a term to 


protect an inheritance, it will go to 

to him who has the inheritance, _ 9 

, unleſs the perſon who has-both the —_ 
| "tg a 


Pug if 4 purchaſer takes 3 


ge term in his own. name, and 
the inheritance of that of the truſ- 


tee, this hike other chattles will be 
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Equity will ſpecihcally execute an agreamene 
on a- ſecond marriage by a man divorced 
from the ſecond. | p- 3» 4 
A ſettlement is made before mar 
ſuance of marriage 1 and 12 * uo 
in the original agreement omitted, this : 
a waver ſo far, otherwiſe if the deed had 
been made after marriage.  '£ p. 5 
If*af mam in his anſwer. own that he made 
an agreement, tho' not in writing, he 
ſhall not plead the Statute of Frauds ; 
otherwiſe if the agreement was incom- 
' pleat. ibid. 
It the defendant allows the bargain not to 
be compleat but fraudulent, —_— * 
plea i is to be reſerved to the hearing, 8, 
If a'parot 1 is executed by one 
ty, and Tuch execution accepted by the 
other, the acceptor muſt yo = part not- 
withſtanding the Statutes 7 
Vere « one ne party only dens at the inſtance 
other, the Court will decree à ſpe- 
die — but a plaintiff muſt do 
every thing that is to be done on his part, 
1 the Court will not decree for 
him, but will for his ſue, Where they 
appear to have been in the contemplation 
"IP 6 un wt . 


But 


15 ib the ping! is in 3 and not 
in Statu qua he ſhall have execution. 101d. 
Equity, will lee on a fraudulent agrep- 
ment Mit at law. 12 
Wheie.4 re A 88 ona party to 
Pays. and he not be vo 


execution will be 2 wes bol i 13 
If an * was propoſed to be reduced 


210 only executed, or 
Fee fand the 5 ſhall. not 


en cl p. 

When the wifes portion is on the 
z marriage, remainder to the, right 
42 husband and ifſue dies, the-agreement 
be executed for the de of the huſ. 
a * BY * 21211 en 1115 75 P. i, 
Where, a rents bed. notice . of a 1 
and laid out chi money on lan 
ſubject to it, 1 hen article With bis 


% IE 


m from the jointure, there 
all be a eecution f the ar- 
0 f * 1 P. 19, 20; 


wW 5 ww & Y whe” 
PIPE 
Zh FREED 
8 
Het 
ET: 


A fraudulent purchaſe of a good Lite by one 
1 2 a Aide at la. not good. 
| 24 


F Where © marriage articles are not G the 
4 e convey on valuable conſideration. 
t 236 ect rage en P. 22 
4 x 6 8 2 Where 


n 
* 
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Where there is a written agreement no pen 
agreement ſhall be admitted. p. 27," 28 
"Mp minits are taken down for marriage arti- 
cker and the father dies, or the youn 
couple marry without confent, —.— Thel 

* bs: no execution; e they had 
married with conſent. e 


* | , I $55 


ASSETS, Marſha ng of ASSETS 


.4 * 
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Where a bond creditor bas run awiy with 
the eſtate, the Court will order 
che bond to be aſſigged to truſtees te ſue 
' the heir pro canto, "fot the beneflk of the 

contract credits. 126 

Fquiry will marſhal aſſets for le on 
 merltotis -conſideration, in the fame 
ee for ſitnple Contract creditors. 


: HIL X 


* 


| In ſuch als eber me le rp.» og 


all the legatees taken together. © 1 
But 4 Court of Equity will not matſhal 

aſſets in favour of volunteers. p. 129 
If an heir pays a bond before 41 t; he 


| ſhall come upon the perſonal aſſets, having 

a legal aſſignment, but not after judgment; 
Vice. verſa if there were no bond cre- 
n ditors, but 0 ſimple contract creditors. 


se 


c ct 
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ASSIGNMENT ond PRIVITY. 


Aſſignment er a long poſeſon to a beggar 
to avoid repairs, &c. not otherwiſe if 
after an meer o . p. tog, 109. 


* 
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„ A 7 

1 * 1 
"4 7 - 
* 1 3 
1 


* ; # (1 = * 
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5 ad 0 WSK 4: 1 FH 
As antcles to fell his wife's ds to B. B. 


"may file” his bill againſt A. and his wife, 
if ſhe conſents, for execution, but not 


againſt A 18 
The husband and wik's father pe 35 
tle each 1500 J. on the marriage, remain- 
der to the right heirs of the husband, the 
husband dies without iſſue, the heirs and 
. executors ſhall have the money, pa ng 

the intereſt oy it to wy wife for 
* t 33 p. 20, "ng 
Otherwiſe 3 * wiſe is ; adminiftratrix, 
and die covenant for her Benefit. p. 21 
The brother of the wife ſhall have the por- 
tion, if limited to him by expreſs cove- 
nank after the death of the husband, 
otherwiſe if the husband has an election 
to veſt it in lands or not. p · 2 3 


1 N. D RR 

If the wife has a ſe parate maintenance and 
Dan for: huſband's debts, they 5 

paid out of her deen 
If rnd ve and wife * 5 
much, sand. * the berge ore. yr” 
.. riage es 
1 PRA 4 — — Is Hen ted this will be 
made good, "other e if the ſettlement 
was after marri t in the firſt inſtance 


if the wiſers Fog weye only ſettled, the 
2 weed not be helped in Equity 


id. 4 co . act Pr. 33: 
2 85 ge 
2 "op | 


red. with out v 
. on ber, ot. p 2 
Cole in Action for, value, 2 


Y | SEE} - 977) - ut p 73% 
|. A ſecond husband ſhall hay 1 have a term of, 2 
wies $ feld on her 'by her firſt marriage, 


8 51. ai 
A — ſettles a term an her childs by 
her firſt husband, with power of. SP 
8 2 


tion, to, hich the ſecond 9 80 
party, rh ſhe marries a thi 
f cannot. revok ©. Gunn. the — 
| N ee 5 81. 
here 


I 


IN DSE X. | 
Wbere there is a reſulting truſt of 4 term 


in a wife, whichever firſt diſpoſes of it 


ſuch diſpoſition i is good. p- 81, 82 
If the woman before marriage makes any 
conveyance of her own eſtate without the 
husband's 
ſhall not 


101 


A 


by woa before mar- 


livered up. p. 101, 102 
The Hausband hat have a legacy: left 10 his 
wife, tho, ſhe lives — 4 him, if 


Where's Jeviſe of a given to a 
man and his wife, and two more; the 
hucgand and wife" take but one third. 
en e dict g, 1 

Thoidbatid-ionotuntwerableGorths 
favit of the wife, as.executor afoker fo 
husband, tho ſhe had a fortune, if it 
was before his marge. pi 173 

But F the husband or wife receive good of 
the firſt teſtator after the Coverture, he 
hall be accobnta ble PN 

If, on 4 marriage Fettlement, debts.due toithe 
wife are mentioned as a Confideratian, and 
the husband dies before they are called in, 


dhey ſtaall nor ſurvive to the wier other 
* wiſe . 


_ 
A 
* 
* 
„ 
0 


yjvexcept fot value, this 


riage to refund ſhall be decreed to be de- 


to her ſeparate uſe. 37S; F. 
— ip.-x69/7 


EDS 6. . 
wie if Wera r a the an gg 
e es pry 


BILL Co A 
Where a par 


3 
an original bill muſt be brought, and the 
r cannot Wen 
"P99 


BONDS wy OBLIGATIO *. 


ere there is a bond given-to- perfarm-co- 
venants Equiey ee a 9 ex- 
ecution © Das 

Bonds and covenants An not negotia- 
ble, being obtained by fraud, and afligngd 
Taps wry monty 
to recover on them.” - 

If the obligee gives a releaſe 0d 4 
the bond, the oblig6r 'ſhall not 3 Y 
again but he aſignor table _ 


But e e 
- teral ſecurity, and gal co-obligors 
had paid the money by a third hand, with- 0 


out a — the co-obligor * 
not pay the money over again. p. 977! 


GY WD ww rr Mm 


LIN ID BE AX: 

Otherwiſe if the bond was ae for va- 
lue before payment, and the obligor cannot 
plead payment at law. ibid. 
But if the obligot can plead payment at law 
a Court of —— will not affiſ the aſ- 


- Gagne. | p. 99 
Where a hand given. ts. A — ſecurity 
ſot — of articles hall affect the 


lands no farther than the ſum in the bond, 

tho the articles _ not complied with. 
wh  4Y NN 218 p- 112 
The Statute 3 and 4 W 0 1 cb. 14. ſubjects 
a deviſe to the payment of bond 
debts, but not a — payment of debts 
3 — . to 1 p- 143, 
2 o H 144 | 


CHARAT Ie 1 


Where-ever any deviſe is made to a charity, 
and no charity is appointed, or if the a 
pointment 1s ſuperſtitious, in both por 
the King ſhall appoint, andin the laſt, to a 
charity, ejuſdem generis. p. 183 

On conſtruction of the denne 43 Elix. a 
man, tenant in tail by will, without levying 
a fine or ſuffering a ara may ae 
Vor. II. Hh 


IN. D Er X 
of acharity, but ſuch will muſt be with- 
in the Stat. of Frauds, Pi. n83 


CONDITIONS. 


Where-ever there is a condition broken for 
which a compenſation can be made in a 
Court of Equity, that -Court will relieve 
- againſt the | rfeiture. | * 180 


CONTRIBUTION ad AVERAGE. 


A man charges a copyhold of the ef 
gavel-kind, and his | eſtate with 
portions for his younger children, and 
there was no ſurrender of the coppyhold, 
if the younger ſon does not conſent to 
have the copyhold brought into average, 
the Court will A Ha the want of a ſur- 
render. p· _ 


CREDITOR adDEBTOR. 


Tudg ment dies on bond debts ſhall ex- 

— the lands in the hands of a volunteer: 
but not note judgement creditors. p. 103 
A voluntary contract is void as to creditors e- 
ven on ſimple contract. | _ 11 
| Before 


IN D E X. 

Before and fince the Statute where lands 
were deviſed for payment of debts and le- 
gacies, bond creditors and fimple contract 
creditors were paid in gradu, even 
tho' the truſtee was a bond creditor. p. 143, 

5 44 

But by chat Statute bond ereditors are pre 
ferred to leg | as + 

Where lands are deviſed to executors for 

porn of . there all the debts ſhall 

E gradu, but if deviſed to 

old, the money full go in '# courſe” of 
| adminiſtration. | | p-. 146 

, LENO ; 0 34.9 AY e 

DEV i 1 8 
D 1 f 

Where « mary in farbene of marriage a arti- 
cles to leave his wife 100 J. per annum, 

- deviſes his perſonal eſtate to truſtees to buy 
land, and Bale it in tail on his nephew, 
ſubje& thereto the nephew ſhall be de- 

_ creed the eſtate at his election, 

but the w ſhall not pay taxes for 
the 100 J. us ates, p. 40, 41 

Lands after payment of debts and legacies 

are deviſed to the heir, the truſtees em- 

bezzle, yet the heir ſhall not have the 

Lands till the debts and legacies are paid, 

"otherwiſe if the money is to be levied in 

1 2 a definitive 


IN Di E X. 

a definitive dme, or that the lands are de- 
viled W p. 160 
But if the lands are | deviſed over after pay- 
ment. the payment mult be firſt, _ 
Hep. 1 

If a man deviſes that his debts, legacies, and 
funeral expences ſhall, be paid, and the 


rſonal eſtate falls ſhort, the real ſhall be 
Fiable... p. 168 


A man device kak acre, ery is in —ĩ— 
gage to another, or the value of it, the 
deviſee ſhall have black acre clear, if there 


are aſſets. 


0 
A deviſe to a ſon of a perſonal eſtate in tail, 


remainder over, if. he dies.in his minority 
he may diſpoſe of this at fourteen. p. 171 


A deviſe; of rent out of a term ſhall-conti- 


nue during the whole term, tho no eſtate 
is mentioned. 9. 1/72 
A will cannot be overthrogry by parol proof, 
but if a man confeſſes a truſt in bis an- 
{wer he ſhall be bound by it. p. wy 

Where a man voluntarily ges lands for 
daughters portions, and der: ſettles the 
lands on a ſecond wife, and by will deviſes 
other lands to the wife in lieu, which ſhe 
refuſes, the daughters ſhall have their por- 
tions out 1 0 ge nr: p.177 
Deviſee 


" 1 


9 


IND E X. 

Deviſee of lands in remainder, upon condition 
to pay ſeveral ſums of 3 at a ſtated 
time, may cut down r r that 225 

ſe during the life of a join 
Where a — bis go were 
heir at law, and makes him executor, if 


che eſtate falls ſhort, the legacies 
ſhall be paid out of the real. p. 139, 740 
ert Pu Ao Gy, ' ann :; A | Ret: 4 


DR IBUT ION. LA 


By marriage fartlemdnel was agreed that if 
there were two daughters they ſhould 
have 12000 l. if three 20000 J. there were 
three, but one died, decreed that the two 
daughters ſhould. Have their ſhare of the 


—_— Rey OS " 177, 178 | 


, 100i 
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This 1 is a \ gift ; in eee, which takes effect 
after the donor's death, if the donee dies 
before the donor, it reverts.  - p. 186 

If after ſuch donation of a ſum of money, 
there be a written will which gives the 
ſame or a n it will go in ſatis- 
faction. 1443 abide 

DOW E R. 


SS. 


0 


TY 
8 


1 * D * 


| DOWER. 


A truſt. term created for . purpoſe 
ug not be nee the wife s dow- 
; OY 
But if the term was raiſed to protect a PR 
chaſer, the wife ſhall not have dowor, for 
there was no dower formerly of a truſt in 


.,.. p. 57 
| The husband ſhall not juſt before marriage 


raiſe a truſt eſtate- to defeat the wife of 
dower, but if an eſtate comes to him b 
We er ſhall be Es 
of 


EVIDENCE. 


Pirol proof har the Statute of Frauds, i is not 
admitted to alter a will, but only where it 
ſtands with the will : yet if the heir con- 


- feſſes lis good. are P. 105 


EXECUTORS and ADMINISTR A- 
oY PR TORS. 5 8 


If i in a marriage neee there i is a term 
ber raiſing 100 J. a- piece for 1 
C - 


ZF ͤ ! 


1 N D E X. 3 
children, and to time limited, this mo- 
ney as ſoon as they are born is veſted in 


them, cheir executors and adminiſtrators, | 


"; "© 68 
Where an adminiſtrator ſhall pay a ectee 


againſt the inteſtate. out of his pocket. 


p. 114 
A deviſe of the reſidue to the executor, is 
only after debts paid. - p· 134 


Where - ever the executor or adminiſtrator, 
diſpoſes of aſſets without valuable conſi- 
deration, the creditor — perſon intitled to 
the diſtribution may them, but not 
into the hands of by purchaſer who 
gives an — | p. 187 

If an executor pays an infant's legacy to his 
Parents he muſt pay it over again, not- 
withſtanding any acquieſcence. p. 166, 167 

If the executor waſtes the aſlets, the defi- 
ciency falls on the whole, but if a legatee 
recovers before the waſte, the deficiency 
ſhall fall upon the reſt. . bid. 


F. | . 'E 
FINES and RECOVERIES. 


Tenant in tail and tenant in fee agree to ex- 
ctnige, and the iſſue in tail enters, he 
k ſhall 


IN Dr E. X. 
ſhall be compelled, to levy a fine and ſuf. 


N. a recovery. : in Bo 25 
Lag, will not relieve on a covenant not to 
er a recovery in a marriage ſettlement, 


Gor wiſe in AIR before marriage. 
| Pe 33» 34 
G 
GUARDIAN. 

If there be an executor in truſt for infants to 
lay out the perſonal eſtate to the beſt ad- 
vantage for them, and the. ſecurities he 
takes prove ifolvent, he muſt, pay the 
money, as he had not the decree of the 


Chancellor for it, who is univerſal guar- 
dian. 1 n ** 185 


* | 
HE IR and ANCESTOR. 


Equity will not affiſt a natural daughter a- 
gainſt the heir at law, p- 14, 38 
If the anceſtor agrees to ſell his land, and 
receives part and dies, this agreement 
ſhall be executed for the benefit of the 
executor, and the land ſhall not go to the 
heir. pe. 15, 16 
The 


6 , 
I N D E K. 


The original inſtitution of the Court of 


Chancery was to compel the heir to exe- 
cute the truſts repoſed in his anceſtor for 
the benefit of the Church, p. 43, 44 


A brother is s obliged 9 provide for a We 


ther, pP. 121 
Ver the perſonal ate ſhall 8 in eaſe of the 


real. 


Always for the heir of the moll gor: ex- 


cept there is an expreſs clauſe to exempt 


it, or where the real eſtate is deviſed cum 


nere. p. 135, 136 


And that for the hares fats as Well as the 
leres natus. | "bid 
But where the real eſtate is deviſed 8 pay- 
ment of debts, and the overplus to the 
heir, or to the heir and a ſtranger, — 
perſonal eſtate thal not go in eaſe of the 
real. p. 138 
So if the reſidue i is deviſed to a ſtranger, and 
not to the executor. * 138, 139 
So a ſpecific legacy or certain ſums of mo- 


ney left to the executor ſhall not go in caſe 
of the real eſtate. P- 139 
And where the feſidue arifing from lands is 
deviſed to one, and the reſidue of the 
ſonal eſtate to the ſame, the perſonal £ 
ſhall go in ME of the real. p. 139, 140 
Vor. II. Ii The 


” 


EN - 1h Th - 


The Grandſon ſhall not compel the execu 
tors of the father to pay the debts of th the 
real eſtate which devolved on him from 
the grandfather. +: TIS I21 
Where the mortgage is no de t from the 
mortgagor, his perſonal eſtate ſhall not go 
in caſe of the real. p- 141, 143 


=, LF 
IDIOTS and LUNATICKS. 


Where a man marries a lunatick without 
leave of the Court he ſhall be obliged to 
ſettle equal to the wife's fortune, but on 
his death, and his wife's, the perſonal eſ- 
tate ſhall be decreed to the adminiſtrator 
of the husband. p. 73, 74 


INFANT. 

A hers is deviſed toan infant Feme Chinn, 
the truſtees or executor may inſiſt to have 
the fortune ſettled, not only againſt the 
husband, but againſt his Creditors. p. 72 


INFUNCTION. 


An incumbent ſhall . a perpetual injunc- 
8 tion 


__ ” OR 8 


IN D:; EEX 


tion againſt a prior grant of an avoidance 
created in fraud. | P- 90 


INTEREST MONEY. 


Xa lomey is bo to a man at full age, the 
executor ſhall anſwer intereſt from one 
year after the teſtator's death, if demand- 
ed. If an infant is legatee there need no 
demand. p. 163, 164. 

But a legacy left to an infant when he comes 

to age, will not bear intereſt before the 
time of payment, unleſs the executor 
weakens the ſecurity ibid. 


Where the Legatee is not to be found the 


legacy ſhall not bear intereſt. ibid. 
If more intereſt than the common intereſt, 
yet the infant ſhall have no more. 165 
If 4 lebe; be deviſed to a man of 1 
at a certain future day, it . 
Is from the day. ibid. 
A legacy charged on a 4 bears inte- 
reſt Frm the death of the teſtator, with- 
out demand. p. 166 


I 1 2 LEGACY. 


* 
417 


TN DUE A 


= L. 
DEGQACRS 1 


When legacies ſhall lapſe or not, according 
as the time is annexed to the legacy itſelf, 
or to the payment of it. p. 60, 67, 62 

A portion deviſed out of lands ſhall not lapſe 
in favour of the heir, nor where the par- 
ticular lands are deviſed cum onere to 2 

ſtranger. | E 

Equity will not break in upon ſpecific le- 

gacies in favour of pecuniary legacies. 
TIO i 


* Where a legacy is a ſatiguction. 15 


How this ſtood by the Civil Law. p. 151 
Tho it is a general rule that a legacy of the 
ſame quantum with a debt ſhall be a ſa- 
tisfaction, yet if the intention appears o- 
therwiſe on cireumſtances, it ſhall be a 


gift. p- 152, 153 
If the legacy is greater than the debt it ſhall 
be deemed a ſatisfaction. p-. 155 


But a + ang contingency ſhall not be a 
ſatisfaction for a preſent debt. ſo of a pro- 


viſion by deed. 87 
here 


N UE X. 


Where a man deviſes his perſonal eſtate to 
his wife who had a title to an annuity o 
of his real eſtate by marriage articles, it 
appearing that the wife would have more 

by the * than by the articles alone, 
the Court decreed it to be a ſatisfaction. 
p. 158, 159 

A man gives a bond to leave his wife 500 /. 

- and her diſtributive ſhare amounts juſt to 

| that ſum, it is a ſatisfaction. p. 160 

| But if a man owing *600 /. deviſes 400 /. in 
full fatisfaction „ tis do atefaQion, p- 569 


ABATEMENT of LEGACIBS. 


* 


Reeg legacies muſt abate i in pro 


but not ſpecific legacies. Pp. 162 
Otherwiſe if a pecuniary legacy is deviſed 

1 cout of a man's perſonal "eſtate, or that 
e there are no aſſets to pay it, but what are 
a ſpecifically deviſed. p. 163 


” Where a merchant deducts from his younger 
a children's „but not from that of 
his eldeſt ſon, tho in his books his eldeſt 
ſon is brought in debtor, yet there ſhall 
be no deduction from his legacy. p. 186, 


187 
LIMT 


IN DEX 


LIMIT 4T 10 N8 of SUITS and 
DEMANDS. 


If « man denten lands genecally for payment 
of his debts, a debt barred by the Statute 
of Limitations muſt be paid. p. 168 


** 


M. 
MAINTENANCE. 


A reverſionary term ſhall not be fold or 
mortgaged for maintenance of the chil- 
dren, during the life of the father. p. 70 

If. a father limits by deeds or deviſes portions 
to his younger children, payable at a cer- 
tain time, they ſhall have intereſt from 
his death; otherwiſe if ſuch limitation 
or deviſe is made by a Stranger. p- 71 

if (living tenant for life) the heir having a 
maintenance, enters into unreaſonable con- 

tracts, Equity will reduce them to the 

common. price, allowing intereſt ; other- 
wiſe if the, heir had no maintenance. 
. f 1 10 ann 


ö SEPA. 


88 


* 


1N:(8 ix. 


SEP AR ATE MAINTENANCE 


of the WIFE. 


Whatever is proved to be bought out of the 
ſeparate maintenance money of the wife, 
is protected by Equity from the creditors 
of the husband. p- 190, 191 

But if the wife, having a ſeparate mainte- 
nance, contracts for her husband's debts, 
they ſhall be paid out of the maintenance 
money. Woot : 5:1. $2; 3 

If the wife libels for alimoney in the Court 

__ Chriſtian, and the husband agrees with a 
third perſon to pay her a ſeparate mainte- 
nance, this will be executed in Equity. 


p. 42, 4 
MARRIAGE. 8 I 


A copyhold ſettled by the father on the ſon's 
marriage cannot be ſettled on the ſecond 
Wife of the father, for this would be 
actum agere. p- 29, 30 

Marriage brokage contracts made to guardi- 
an or parent are void in Equity. p. 109, 110 

If a legacy is given to a young woman, pro- 
vided ſhe marries with the Conſent of the 
executor, at twenty one the condition is 
diſcharged. p. 176 

7 2 M A S- 


IN D E x. 


* AER and SERVANT. 


II 20 l. is deviſed to a — to bind him ap- 
boese, and he dies before he is bound, 
executor or roars Foal: have it. 


n 
MORTGAGE 8. 


The be A a firſt moe at an under 
value ſhall receive from the ſecond mort- 
gagee no more than he paid, otherwiſe if 
che purchaſer was to receive the money 
from the mortgagor; but if the firſt mort- 

gagee had offered the remainder to the ſe- 
cond at the under value at which it was 
afterwards purchaſed from him, and he 
refuſed, there ſuch purchaſer ſhall have 
the whole money. . 84, 85, 86 
Mortgage money is a debt whether there is 
a covenant for payengnt or not. p. 133, 134 


N. 
e eee | 
I one of the parties does not ſign the article 


and there is no tender and re uſal, a third 
perſon 


fas Ob 


1,N.D Ex. 


_ perſon with notice will be liable; other- : 
wiſe if there had'been a tender and refuſal. 


P- 13, 
Notice of marriage is + notice of a jointure, 


82. 


If the remainder man in tail encourages or 


does not forbid the leſſee of tenant for life 


from making improvements, the leſſee ſhall 
enjoy His term againſt him. pi. 110 


Notice to the agent or purchaſer for another, 


or to councel or attorney is preſumptive 


notice to the party. p- 113 


If one deviſes lands for the payment of lę- 


gacies the vendee muſt ſee to the payment 
of the legacies, otherwiſe of perſonal 


. e hs 149, 159, 151 
p. 


PARAPHERNALIA 175 


The paraphernalia of che wife ſhall not go in 
exoneration of a debt aiding the. . 5 


p- 8 85 
PORTIONS. 


A reverſionary term for raiſing portions ma 
be ſold, dg the eſtate for "like tho' "the 
commencement of the term is contingent. 

But if the rtions are to be conſtructively 
raiſed after the father's death, there the 
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1N D E 2 
term ſhall not be ſold during his life. p. Go. 
a 71 


5 0 R. 


Where the deſective execution of a power 


is made good i in Equity. p- x67, 117, 118, 
119 
Equity will compel thoſe ka clatm under 
a ſettlement in which a power is reſerved, 
to ſupply a defect in the exeqution of it 

3 24 
But not where thireds and intrgns ee 
without notice, for whoſe ſecurity he 
er is properly executed. ibid. 
ere a power in groſs is extinguiſhed by 
3 or 1 and not by bargain and 
ſale, or leaſe and releaſe, and where a power 
appendant is barry by either. p. 4 19, 120 


Where the terms of wer become im poſ- 
ſible to be eus by fraud or bt 
OE will relieve. p. 124, 125 

PROCESS. 


Where the husband is joined for conformity, 
u ſhall run againſt the wife without 


um. P 32, 33 


PURCH4'sE and PURCHASER. 


If a father purchaſes in his ſon's name who 
is an infant, and takes the profits _— 
f I 


IND EL 
his minority, it ſhall be conſtrued an ad- 
| vancement for the fon, but if the ſon had 
been of age and the father during his life 
had executed all acts of ownerſhip, this 


is a reſulting truſt for the father, but if 
; the truſt is in the name of a daughter, 
; nephew, or ſtranger, it is a reſulting truſt. 
J 5 3 i p. 63. 04, 55, 66 
r A conveyance for natural affection prevents a- 
, reſulting truſt to the father, Sc. but does 
t, not bar a purchaſer, _ nes + 
. A man ſhall pay the full value to the purcha- 
0 ſer of a mortgage, &c. on his eſtate bought 
e at an under value, 5 P. 84 
4. If lands are ſettled or deviſed for payment of 
dy _ debts, if there are any particular debts 
ad mentioned, the purchaſer muſt ſee to the 
er diſcharge of them, otherwiſe if the debts 
20 are general, but a purchaſer pendente lite 
- becomes a partner in the account p. 86, 87 4 
nt, Where a conveyance is made of lands by 
25 fraud, and the poſſeſſor quits poſſeſſion to 

another who ſells for valuable conſiderati- 

on, &c. to a third, the lands are bound. 
ty, 1 1 3 P- 90, 91, 92 
dut If A. conveys voluntarily to B. and after 


conveys for value, the laſt conveyance 


33 takes place, but if B. had firſt conveyed 


'N for value, ' his conveyance wquld have 
4 taken place. p- 92, 93 
cho K k 2 A pur- 


IND: EX. 
A purchaſer from a volunteer with notice of 
a bond debt ſhall not be affected by it. 

10 

A decree in a Court of Equity for ty 
does not bind a purchaſer for value with- 
out notice, no more than a judgment at 
law, otherwiſe if the decree was in Rem. 

| p-. 113, 114 

A remote remainder man RE HA a marriage. 
Settlement is a purchaſer for valuable con- 

90 &deratian, 3 pe- 120, 121 


RENT. 


If leſſee of a biſhop grants a rent-charge and 
renews, the term ſhall ſubſiſt during the 
renewal ; if. the biſhop refuſes to renew, 
the grantee muſt be content with the lives 
in _ | 1 p- 17, 18 


TRADE and MERCHANDISE. 


A court of Equity will not enquire into the 
original conſideration of a note which is 
negotiable. p. 93, 94, 95,96, 97, 98, 99 

Otherwiſe when the note is given as a colate- 
ſecurity. „ + Wits 

But at Law an indorſce bona Ae without no- 

tice 


I CER. | 
tice ſhall recover, tho' the winners ſhall 
not. N e 

If the drawer pays the promiſee who does 
not deliver the note, but negotiates it, the 
drawer muſt pay over again. ibid. 

TRUST. : 

After the 27 H. 1. truſt terms continded un- 
der the juriſdiction of the Chancery, as 
alſo where there was a ſecond uſe or truſt 
which the Common Law rejected. p. 46 

Alienee of a tenant for life with notice is ſub- 

ject to the truſt, if without notice the 
truſtee is liable out of his own eſtate. ibid. 

Truſtee or executor ſhall have no private ad- 

vantage by buying an incumbrance at a 
low rate. p. 83 

If lands are ſettled or deviſed to' pay debts 
of. raiſe portions at a certain time out of the 
profits and rents, the truſtee may ſell, o® 
therwiſe if it was out of the annual rents 
and profits or out of the rents only«p.$7,88 

If trulleck in a marriage ſettlement join to 
defeat contingent remainders Equity will 
eſtabliſh the ſettlement. p. 121, 122 

So if they conſent to the ſale of a rent- charge 
ſettled on the iſſue before iſſue born, they 
ſhall make it good. eee 

But after the death of the wife without * 

e 


7 
4 
7 


11 


Vet the Hourt will order a truſt to be 


I N D E x. 
the truſtees may join with the husband to 
defeat a remote contin gent remainder man, 

p- 122 

If aman * lands to truſtees for payment 
of debts generally, they muſt ſee to it, if 
of particular debts, there the vendee muſt. 
p. 149, I50 

If the truſtees ſell 1 more. than ſufficient, the 
vendee is not affected by it, unleſs guilty 


of frau. P- 150 
If a bill is filed againſt a truſtee by creditors 
he cannot purchaſe | e lite without 


ing the creditors, diſcharged. , 26:4. 
executor or truſtee, being ſolvent, lays 
out the money at intereſt, he ſhall have 
the advantage, otherwiſe. if he * inſol- 
vent. | 184, 185, 186 
A truſt term to protect an eritance ollows 
it, unleſs diſannexed by him who has 
xt both truſt, term and inheritance. p. 191, 
f 192 


aſſigned to a remote heir, accordin to the. 
1 of deſcents, againſt the children. 

| p. 193, 194 

17 a man takes a mortgaged term carved out 
of the inheritance in his own name, ſuch 
term is liable to his debts, like any other 


chatte. Cote p. 195 
| ME R- 


I N D E X. 


11 


ME RGER TRUST TERMS. 


Where there ſhall be an equitable merger of 
a truſt Term in We inheritance, and 
where not. p: Fo, 66, 67 

If a man has the ſame — in the term 
that he has in the inheritance, chere is 4 
merger, otherwiſe if the intereſt are dif- 
ferent there are perſons intermediate. ibidꝰ 

A truſt of a term for years precedent to the 
to raiſe — ſhall bar the 
mother's dower if. flie does not pay the 

rtions. » 54 

A 3 raiſed for poi if 8 
dye before the time of payment, Nr. 
in the inheritance. 

80 ir the thare ef dhe child who dice before 


the term commences. ibid. 

1 innen ed 2 V. 4 55 2 28 Fl 
re Fit: af Ie N 3 2 0 
70 2 E E R. e 
Settlement after mattiage without Wer is 


a voluntary oonveyance. p 
A volunteer un 005 a purchaſer a law 8 


be obliged to diſcover his title in Oy 


9 
If a ns ſells for valuable RP of; 
the lands are fol ever bound. p- 91, 52 


Where 


77 


IN D E KX. 


Where two voluntary conveyances are made 
of the ſame land the firſt ſhall take place. 
P- 92 

A voluntary contract is good againſt legatees. 
p. 125, 126, 127 


Equity will not marſhal aſſets in favour of 


volunteers. p. 129 
Where Equity will marſhal aflets in favour 
of legatees. 19 1487 


.Children legatees who hams been provided 
for in the life-time of the father are vo- 
lunteers. P. 1 325 133 
| W. 


ILL. 


Equity will look no abi into a will 1 than 
whether the teſtator had animus teſtandi. 
| 106 

If a power 1s to be executed by a will 6 af- 

fect lands the will muſt have all the requi- 
ſites appointed by the ſtatute. p. 117 
If. a nucupative will, not in writing, is con- 
feſſed in the anſwer of the executor, it is 
good, notwithſtanding the ſtatute. p. 183 
Where there are only the initial letters of 
legatees names in a will, the will cannot 
de good, as a noncupative will it cannot be 


good at all. p- 1 89 
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